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| Executive Summary

Executive Summary

Australian electricity distribution usinesses (Distributors) are natural monopoly
businesses that operate the poles and wires networks. The revenues of
Distributors are therefore regulated by the Australian Energy Regulator (AER)
through five year pricing determinations to ensure that theicps claimed
represent efficient revenue levels. Under the National Electricity Law (NEL),
5AA0NROdzI2NBR KI @S GKS NARIKG G2 &asSsy |
through a merits review process by appealing decisions to the Australian
Competition Tibunal (the Tribunal).

Since the AER took on the function as the economic regulator of Distributors
across thgNational Electricity Markétin 2008, it has conducted price reviews in
Queensland, South Australia, ACT, New South Wales and Victorialbuboss

have extensively utilised their review rights by launching appeals against the
lowQa FAYLFf RSOA&A2Y Ay Fff 2F (GKS 2dzNJ

Electricity prices have been rising significantly over the last few years for a

number of reasons andare causing a financial strain for many ordinary

consumers, especially leimcome households. With distribution prices

representing an average of 40% of a consumers' bill, the Electricity Distribution

Price Review (EDPR) is one of the few inputs intogriprices that consumer
representatives can potentially
influence, and by doing so, help to
represent consumer interests and
thereby mitigate financial
pressure on households.

Consumer Action Law Centre
(Consumer Action) and the

Consumer  Utilities  Advocgc
Centre CUACactively advocated
consumer interests in the AER's
formal  onsultation  process
towards its draft and final

decision for Victorian network
prices for 20112015. Both

organisations formed the view,
that on balance, the AER's
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decision making i@cess had been extensive, thorough and in accordance with
(NEL) and National Electricity Rules (NER) requirements, and that the final
decision represented fair and reasonable outcome for Victorian consumers.

Following the AER's decision, however, eathhe five Victorian Distributors
took advantage of their right to seek a merits review of the AER's decision. It was
the view of Consumer Action and CUAC that the merits review allowed

5A&0NROdz0 2ABBO 102 (WKSK INNBA G | ROFIwid 353 ST

decision, without having to contest any elements of the decision they want
retained. For a Distributor, there is little to lose in applying to the Tribunal for
review, whilst the Tribunal may theoretically deliver a decision that is less
advantageous to the Distributors, the ability of Distributors to chepigk means
that in practice,the worst outcome of an appeal lkely to beli KI & G KS
decision is maintained.

Following the announcement of the Distributors to appeal against thes QE&

decision on 19 November 2010, in December 2010, Consumer Action and CUAC

f 2RISR | y20A0S G2 AYydGSNBSYyS Ay GKS
5A &0 NR 0 dzii ZohBufer Adtiini&rtd {CBIAC believed it was important to
represent consumersin the merits review so there was a balanced
representation of claims to the Tribunal and to try to ensure that network prices
were kept to a reasonable level. This report documents the experiences of
Consumer Action and CUAC in seeking to intervene imgrés review. It tracks
their learning, identifies the barriers to consumer intervention, highlights the
deficiencies in the current merits review process in facilitating balanced
representation and efficient outcomes and ultimately explores scenarios fo
reform.

Despite the significant efforts of the organisations and their staff in preparing
their case for intervention, on the basis of legalvice Consumer Action and
CUAC withdrew their notice to intervene in Janu2®il. The barriers to their
intervention included:

1 the significant financial resources required to facilitate effective
participation in the appeal process, such as legal representation, senior
counsel and expert technical advice (of worldwide standing)

1 the timelines for developing app#tions for leave to intervene

1 the NEL requirement for consumer representatives to be granted leave by
the Tribunal to interveng

1 the NEL cteria for consumer intervention;

1 potential risks faced by consumer interveners of a costs order against
their organsations

9
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T 6KS GAYAY3 2F (GKS 1 9wQad RSUOSNXNYAYI
consumer interveners to develop their application for leave to intervene
over the Christmas/summer holiday period (when staff, legal and
technical consultants are commonly schedufer leave)

1 lack of access to ‘commercial in confidence' information of Distribytors
and

1 no requirement for the AER to provide intervening parties with ‘factual’
information throughout the appeals process

[ 2y adzYSNI ! OGA2y | YR /elinthe Mérits religw$odeks 2
shows that the current review arrangements are designed around the theoretical
principle that all partiesmay achieve standing to participate in appeals
processes. To be a legitimate option for consumers, however, it musathde
designed around the principle that it hasr@al ability to ensure that all parties

can participate in the appeals process in an effective manner.

The significant increases in distribution costs and the number of appeals made to
the Tribunal sine the AER became the economic regulator, and all NEM
jurisdictions obtained access to merits reviews, are clear signals that the current
arrangements are not working in the interest of consumers. Rather, they are
clearly working against the interest of csumers resulting in network costs
hundreds of millions of dollars higher than they would have been based on AER
determinations.

Consumer Action and CUAC explore a number of scenarios that address these
shortcoming in the merits review. Given that EDRBviews are extensive,
thorough and consultativeConsumer Action and CUA@m the view that this
cannot be replicated in a relatively short Tribunal process.

There seems little value in tweaking current arrangements to enhance the
probability of consumeorganisations being able to intervene in merits reviews
as it is likely that the process will continue to present insurmountable barriers to
consumer intervention.

The effectiveness of a merits review vs a judicial process is examined, including
the notion of accountability, regulatory certainty, correct initial decisions,
stakeholder views, minimising gaming, minimising delays and costs.

Ultimately Consumer Action and CUAC believe the only workable solution to this
problem is to ensure that Distnitors do not have access to apply for a merits
NEGASes 2F GKS !'9wQa St SOGNROAGE LINAOS
regulatory error, they argue, is adequately managed by replacing the right to a

9



YSNAGA NBGASg 2F (KS inathrnwitha right t8 jud&I OA G &
review.

Concerns regarding the scope of review available under judicial review, can be
addressed by enhancing the NEL, specifically relating to the way in which the AER
makes a price determination.

Chapter Overview

This report documents barriers to consumer groups seeking to intervene in the
merits review process and discusses scenarios for how they can be rectified.

The text boxes in sections 3 and 4 of the report are based on conversations with

staff from ConsumerAction and CUAC a few weeks after the notice for
intervention was withdrawr. ¢ KS adGF FF Ay @2t SR Ay (K
reflected upon the challenges experienced and the barriers they faced during the
process, what they could have done differenttyhindsight, and learnings to be

passed on to other potential future interveners.

¢ KS I @1 3 NSRdtinyi R@ines the significant price impact EDPR decisions
have on consumers, as well as the lengthy and thorough process required to
reach these decisns.

The second sectiot!! LJLIS I f I NNJ y3SYSy lpiovidésyaR LI &
overview of past jurisdictional appeal arrangements as well as past appeals. It
also discusses relevant current arrangements in Britain and its recent reforms
and comparisons witthe Australian arrangements.

Historically, Distributors in jurisdictions with access to merits reviews have
RSY2Yy &GN GSR Iy SF3ISNySaa G2 FLWISIE | 3
compared to jurisdictions with judicial review arrangements only.e Th
S5AAUNROdzi2NARQ AYRdzZAGUNER o062ReéX (GKS 9y SNE
been a keen lobbyist for appeal arrangements to include merits review
processes.

Although there are overseas appeal arrangements that also allow distributors to
access meritsNE @A Sg | NN yaSYSyidas . NAROGFAYQa
mechanisms absent in the National Electricity Law (NEL). In Britain, the review
body reopens the whole determination and the distributors thus risk an adverse

! These conversations are based on two meetings. The meeting with CUAC (Jo Benvenuti and
David Stanford) took place on 20 April 2011 and the meeting vatts@mer Action (Janine
Rayner) was held on 5 May 2011.

10



outcome from an appeals processheTllack of this risk in the Australian context
YStya GKFG S5Aa0NACANONE tRE * 33 &S a 27 20D
analysis provided in this report indicates that Australian Distributors currently
enjoy an extraordinary advantage in regatdsappeal arrangements and as such

it can be expected that they would vehemently oppose any attempt to adjust
current arrangements.

Section 3W¢ KS OdzNNBy (i Y Spidvides an NdligeroStse cofr2niR S £ Q
legal framework as well as the intentioniad the merits review arrangements
stipulated in the NEL. It also provides an overview of the legal advice Consumer
Action and CUAC received throughout the process, which demonstrates how the
NEL creates barriers to consumer representation in itself.

The NELoutlines the rights and obligations for Distributors, consumer
representatives and other parties seeking to appeal or intervene in Tribunal
proceedings. It also outlines the powers and obligations of the Tribunal.

It is clear, however, that thd®istributors, as the appellants, drive the review
process. Although the NEL provides for other voices to be heard during the
proceedings, the reality is that due to a lack of resources, information and
specialist technical expertise, as well as finanggds and tight timelines, it is
practically impossible for a third party consumer group, to successfully lodge an
FLILIX AOFGA2Y F2NJ €t SI @S (G2 AYyGiSNBSySszI S
decisions.

The right to apply for leave to intervene thimecomes a tokenistic right that
makes the NEL seem more fair and
balanced on paper. This is not in
line with the intents for the NEL
amendment as explained in the
South Australian Parliament in
H n n 1P¥rsond with a sufficient
interest in the original dasion are
able to intervene, as well as
jurisdictions, and user and
consumer associations and interest
groups with the leave of the
CNROUzy | £ D¢

Section 4W. | NNASN&E (2 A\
discusses the barriers experienced

% Parliament of South Australia, Legislative Council, Hansard 16 October 2007, p 891.
11



firsthand by Consumer Action and CUAC. Isoacontains tips for future
interveners (if contemplating an intervention within the current framework) and
reflects on the relationship between the regulatory arrangements and appeal
mechanisms.

This section highlights barriers to consumer group pauiton, such as
difficulties in accessing information, stringent timelines, financial risks (adverse
costs order), and lack of financial resources, as well as how these factors impact
on the ability to access legal and technical expertise.

CKS Wha@ WBPAFQ 06SGsSSYy GKS aidl {SK2f RSNa
having a law that allows consumer groups the right to appeal or apply for leave

G2 AYOGSNBSYS Ay GKS YSNARAGA NBOASSE LINP
ortlyOoSQo LYRSSRIZ //xXya4 d& B INGS NAGARSYy  ald
apparent 'right' is little more than window dressing.

The final section?/ 2 y Of dza A 2y | Yy RprovVigie® 8 WiscEsior lofii A 2 y ¢
scenarios for improvements to the current framework arrives at a
recommendation to remove the Dm#butor's rights to the merits review
mechanism stipulated in the NEL.

The intention of the NEL is clearly to ensure that third party stakeholders can
participate, and have their voices heard, in the event of a review process as well

as exposing the Digbutors to the potential risk of having the review broadened.

In reality however, a consumer voice is highly unlikely to be present at the
FLIWISEE adlr3a3sS YR GKS 5AaiNRO6dzi2NB Ol Yy
without facing the risk of consumeraups broadening the matters considered

08 UKS LI yStd .FaSR 2y [/ 2yadzyYSNI! OlAzy
processand the analysis presented in this repantgent amendments to the NEL

are required to be enacted prior to the next round of ED@Rews.

The barriers highlighted in section 4 ensure that no consumer group should
expect to successfully participate in an appeals process. Theeabcenario is
thus to remove the right to apply for merits reviews frathstakeholders.

ConsumerAction and CUAC arrived at this conclusion after considering the
realistic outcomes of the followinthree scenarios

1) To make minor amendments to the NEL, and allocate financial resources

for consumer interveners, with the aim to enhance consumer
participation in appeals processes.

12



2) To amend the NEL in order to introduce more risk to the Distributors if
they decide to appeal EDPR decisions.

3¢2 FYSYR (KS b9[ G2 NBY2@S GKS 5Aiai
and thus rely on judicial review arrangementsree.

In regards tescenario 1the value of tweaking current arrangements to enhance

the probability of consumer organisations being able to intervene in merits
reviews must be carefully assessed. Consumer Action and CUAC regard these
aO0SYy Il NA2dd ARR W8I ¥dzNBa +a G(KSAN 26y SE
process demonstrated that the current arrangements are not actually designed

to have consumer participation in the reviews. Acting on scenario 1 can thus
result in a changgrocess that adds verittle practical value to the problem that

needs to be resolved.

In regards toscenario 2 Consumer Action and CUAC acknowledge that the
framework currently in place in Great Britain reduces the Distributors ability to
WOKEWNINB Q | yfdRent éyélopments can promote regulatory
accountability, as well as improve the power balance between the various
parties participating in price reviews. However, the cost impacts on interveners
(as well as the regulator and ultimately consumers) make this scenario
undesirable.

| 2y &adzySNI ! OGA2Y FyR /!'1/ Q& FGGSYLIW G2
has proved that consumer organisations do not have the resources to
successfully participate in merits reviews. Review arrangements should thus not

be designed aroundhe theoretical principle that all partiesnay achieve

standing to participate in appeals processes. They should be designed around
the principle that it has aeal ability to ensure that all parties can participate in

the appeals process in an effectimeanner. As this appears unachievable, the
2yfte NBYFIAYAY3I aO0OSyINAR2 Aa (2 YAYAYAAS
regulatory framework to the cost of end usersScenario 3 to ensure that
Distributors donot have access to apply for a meritsddd Sg 2F (GKS |
electricity price determinationgs thus the only workable solution.

This report recommends repealing Distributor's rights to a merits review in the
NEL, while maintaining their access to judicial review, to adequately ensure that
the AER's process of making the decision was reasonable, that the decision was
within the power of the AER and is not so unreasonable that no reasonable
decision maker could have reached that conclusion.

13



1. Background

1.1 Electricity Distribution Price &erminations

The national electricity market includes the monopoly distribution network
businesses that distribute electricity to emsers. The Australian Energy
Regulator (AER) has been responsible for the economic regulation of these
distribution networks since 1 January 200&8hapter 6 of the National Electricity
Rules (NER) sets out the approach the AER must take in regards to the economic
regulation of distribution businesses (Distributots).

In Victoria, electricity distribution costs typicallyake up between 4@15% of
R2YS&AGAO0 0Odza 2 YSNEQ -2616 Bl€pilidiyh Diskiliugon Prikef f & ®
Review (EDPR) decision resulted in a 6% increase in expected revenue for the
Distributors in 2011 (compared to 2010) and further increases of betns.5%

and 8% for each of the years thereaffetHowever, there are significant
variations in customer impacts from these increases between the network areas.

In the case of the 2012015 determination, customers in SP AusNet and
WSYSyl Qa ySHNM@RNFF ONGIE aGKS KAIKSad AyO
customers are facing the lowest.

Table 1 AER Final decision for Victorian Distributors, change in network prices (norhinal)

| Citipower | Powercor | Jemena___| SP AusNet

2011 -4% 2.7% 7.7% 12.8% 3%
20122015 7.2% 6% 5.7% 7.2% 6.4%
(Average)

As the network price is a component of the total price charged by retailers, it is
important to look at how changes to the network prices impact on the retalil
prices ultimately paid by customérsAccordingtothe 9 wQ&a FAY Il f RSOA

(T)he result for customers from this decision is that retail price changes
for 2011 are expected to range from a reduction of 1.6 per cent (for

Citipower) to an increase of 5.1 per cent (SP AusNet). Annual nominal
increases in priceaveraging between 3 percent for the remainder of

% Seethe National Electricity Rules p. 5823.

* AER, Final Decisioviictorian electricity distribution netwdsr service providers, Distribution
determination 201%2015,0ctober 2010, p IX.

®Based on Table 4 in AER, Final Decislimorian electricity distribution network service

providers, Distribution determination 20£2015,0ctober 2010, p X.

® Whether consmers actually benefit from any price decreases is difficult to quantify as retail
charges are unregulated and therefore not transparent.

14



the period are needed to finance the approved capital program and to
meet rising cost$.

Table 2 below demonstrates the significant impact EDPR decisions can have on
Fy | @SN IS 02y adzvhualbil2ry/SokAuzirSik Brieka@pge, | Y
the EDPR decision for ETSA Ultilities resulted in a 6% increase in the first year.
This is equivalent to an annual bill increase of over $80 for a typical South
Australian household just to pay for increases étwork costs®

Table 2 Price impact (nominal) on end users, estimated impact of EDPR decisions on average

annual retail bill$

Jurisdiction/ Network

Year of decision

South Australia | ETSA 6% 3.4% 3.4% 3.4% 3.4%
(2010)

Citipower -1.6% 2.9% 2.9% 2.9% 2.9%
Powercor 1.1% 2.5% 2.5% 2.5% 2.5%

Victoria SP AusNet [l 2.9% 2.9% 2.9% 2.9%
(2010)

Jemena 3.1% 2.3% 2.3% 2.3% 2.3%

United 1.2% 2.6% 2.6% 2.6% 2.6%

Energy

Ergon 11.6% 1.8% 1.8% 1.8% 1.8%
Queensland
(2010) Energex 6.8% 2.7% 2.7% 2.7% 2.7%

Energy 7.15% 528% 562% 5.96% 4.2%
Australia
New South Country 536% 577% 554% 588% O
Wales (2009) Energy
Integral 503% 3% 3.12% 092% O

ACT (2009) ActewAGL 415% 1.36% 1.36% 1.36%  1.36%

" AER, Final Decisioviictorian electricity distribution network service providers, Distribution

determination 201%2015, October 2010, p |

® Bill impact calculation based on a typical South Australian household with an annual electricity

bill of $1400. See AER mediareleas®, wQa FAYy Il f RSOAaA2Yy 2y (KS {2d
determination for ETSA utilitieMay2010.

° Sources: AER, Final Decision South Australia, May 2010, p xxxiv. AER, Final Decision Victoria,
October 2010, p x. AER, Final Decision Queensland May 2010, p xxxix and xl. AER, Final Decision
NSW, April 2009, p 320, 322 and 324. AER, Final De&iSibnApril 2009, p xxvi.
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1.2 The Electricity Distribution Price Review process

Chapter 6 of the National Electricity Rules (NER) sets out the approach the AER
needs to take to the economic regulation of Distributdtdhe Distributorsnust
periodically apply to the AER to determine th&atal revenue requirements for
periods of at least five yearsThis process begins 24 months before the end of
the current regulatory period and takes about five months. The AER prepares
and publishes a framework and approach paper for each deternoinati
Approximately half way into the price review (and no less than 13 months before
the end of the current regulatory period) the Distributors must submit a
compliant regulatory proposal and a proposed negotiation framework for their
distribution services?

Table 3 Timelines for the 20105 review

19 December 2008 The AER published its Framework and Approach Position Pag

6 March 2009 Submissions closed on the Framework and Approach Position
Paper
29 May 2009 The AER published its Framewarid Approach

30 November 2009 The Distributors submitted their Regulatory Proposals to the A
17 December 2009 The AER held a public forum on the Distributors' Regulatory
Proposals

December 2009 The AER consulted on the proposed negotiated distidimut
service criteria

February 2010 Submissions closed on the regulatory proposal

May 2010 wStSIasS 2F GKS ''9wQa RN} Fa F
reports

June 2010 The AER held a public forum on its draft determinations

23 July 2010 The Distributes submitted their Revised Proposals

19 August 2010 Submissions closed on revised proposals and draft determinai
29 October 2010  The AER released its Final Decision and Determinations

The Victorian EDPR Review process 2610
The EDPR processoalk for consumer groups and other interested stakeholders

to submit their views and responses throughout the process. Although EDPR
reviews are necessarily highly technical in nature, and stakeholders that have

1% Seethe National Electricity Rules p. 5823 for the approach that the AER must adopt.
ACCC, AER Strategic Plan and Work Program120(09), p 16
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significant interest in the outcomes (pri@nd quality of service) may find it
RAFTFAOMzA G G2 STFFSOGADSEE LI NIAOALIGS A
does facilitate stakeholder input through various avenuék S | 9 wQa&a /[ 2y &
Consultative Forum, public forums and submissions. TheckdaRy allocates
significant resources to the EDPR reviews and has processes in place to facilitate
input from stakeholders$? Consumer Action and CUAC, amongst other
stakeholders, also allocate significant resources (relative to the total resources
avaibble to them) to represent their constituents in the process. The nearly two

year long Victorian 20205 EDPR process can be divided into six stages:

1. Establishing framework and approach

1 In December 2008, the AER published its preliminary positionrpape
the framework and approach for the five Victorian Distributors in
anticipation of the 201415 distribution determination. This preliminary
position paper was open for consultation until early March 2009. AER
published a final framework and approaphper in May 2009. This paper
stated the form of control that will apply to the distribution services
provided by the five Distributors in the 2046 regulatory period, and set
out the likely approach to the classification of services and the application
of a service target incentive scheme, efficiency benefit sharing scheme
and demand management incentive scheffie.

2. The Distributors regulatory proposals and consultation

1 In November 2009, the five Victorian Distributors submitted their
regulatory propoals together with supporting information to the AER.
The proposals covered the 2011 to 2015 regulatory period and included
information on the Victorian electricity distribution network service
providers' proposed capital and operating expenditure (capeock apex)
for the period. The AER commenced formal consultation on the
regulatory proposals in late December 2009.

3. Draft decision and draft determinations
1 In early June 2010 the AER published its draft decision and draft
determinations on the regulatgr proposals submitted by the five
Distributors.

2 Estimates by the Essential Services Commission Victoria indicatééiraptice review for the
200510 period cost the regulator approximately $7m. Paul Fearon, Chief Executive, Essential
Services CommissioA,Practitioners Perspectivia Public Utility Regulation, Melbourne
University Law School, 23 January 2006.

* SeeAER websitewww.aer.gov.au/content/index.phtml/itemlId/725003

““See AER websiteww.aer.gov.au/content/index.phtmlfemId/732540
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4. Revised regulatory proposals and consultation
1 The Victorian electricity distributors had until late July 2010 to submit
revised regulatory proposals to the AERIbmissions to the draft decision
and revsed regulatory proposaldosed on 17 August 2010.

5. Further consultation on the debt risk premium
1 In September 2010, the AER published a paper outlining its approach for
measuring the debt risk premiunER draft approach for measuring the
debt risk prenium for the Victorian Electricity Distribution
Determinations

6. Final decision and final determinations
T On 30 October 2010, the AER published its final decision and
determinations for the 2012015 regulatory period.

Consumer Action and CUAC werdatwely satisfied that the EDPR process
SYRAY3I 6A0GK (GKS 1 9wQa TFAYL RSCBA & A2Y
regulatory period in October 2010 was extensive, thorough and in accordance
with NEL and NER requirements. The process lasted for nearly 23hsnont
(commencing with a preliminary position paper on framework and approach, 19
December 2008). The AER reports published at the different stages of the
process comprise,894 pages in total. The EDPR process elicited:

1 51 submissions from interested s&tholders, totalling 816 pages

1 15 consultants reports to the AER, totalling 1,660 pages

1 Proposals and submissions from the Distributors to the AER, totalling
4,632 pages

[ 2yadzyYSNI ! OGA2y YR /!'1 /7 Qa LINAYIFNE Ayl
significant financial impact the decisions have on the community. The
organisations also have an interest in broader issues such as the effective
implementation of the NEL objectives and in the efficiency, reliability,
affordability and sustainability of the stem generally?

In their initial regulatory proposals in November 2009, the Distributors each
proposed increases in expenditure that significantly exceeded what they had
spent during the 2004.0 regulatory period. Overall, the Distributors requested

that capital expenditure rise by around 66% (compared to their actual spending

!> See Appendia and Bor a more detailed outline of Consumer Action and CUAC's work in the
energy area.
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during the 200610 period) and operating expenditure by 36%.In its draft
decision, the AER significantly reduced the increases sought by the Distributors.
In relation to capitakexpenditure the AER proposed an average increase of 16%
($2billion less than that sought by the Distributors). The AER proposed an
increase of 2% to the operating expenditureln the final decision however, the
AER agreed to a 45% ($4.7billion) increé&se capital expenditure and 32%
($2.7billion) for operating expenditure compared to the 2aBperiod*®

Increases (%) to capex and opex compared to
previous regulatory period

70 66

60

36

40

32

K Capex

= Opex

.

0 -
DBs proposals AER Draft Decision AER Final Decision

Chart 1 Increases sought by the Distributors in their initial proposals and increases allowed by
the AER at draft decision and final decisiorage.

When the AER makes changes from the draft decision to the final decision stage,
the cost differential for households may amount to hundreds of dollarable 4
below shows the difference between the draft and final reports by Distributor for
total revenue per customer, or the amount of total revenue paid on average by
customers of each of the Distributors.

'® AER, Draft DecisioNjctorian electricity distribution network service providers, Distribution
determination 201%2015, June 201( vi

Y Ibid, p vitix

'8 AER, Final Decisioviictorian electricity distribution network service providers, Distribution
determination 201%2015, October 201Q ii
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Table 4 Total Revenue allowed in the Draft and Final Decision of the AER ($2010), per

1
customer °

Distributor Draft Report Final Report Changg%)

Citipower $3,465 $3,636 4.9%
Powercor $3,095 $3,380 9.2%
Jemena $2.830 $3,119 10.2%
SP AusNet $3.255 $3,778 16.1%
United Energy $2,239 $2,615 16.8%

$2,943 $3,296 12.0%

Note: Percentages are based on the differences between RraftFinal Reports by distributor
divided by the customer numbers presented in the Draft Report.

The table shows that total revenue by customer between the draft and final
decision increased across all networks, ranging from 4.9% for Citipower to 16.8%
for United Energy. Any wins for the Distributors during the appeals process will
increase these percentages further as additional revenue will be granted with no
change in customer numbers.

' These calculations were produced by Orion Economic Services in its analysis of the mpact o
customers from the AER Draft Report, Final Report and Appeals, January 2011.
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2. Appeal arrangements and past appeals

2.1 Merits Reviews and flicial reviews

Under the current legislative and regulatory process, Distributors are not only

able to seek judicial review of a decision made by the AER (which is accepted as

an appropriate accountability for all government and administrative decision
makh y 30> GKS& Oly faz2 &aSS]y 2 NBOASg |
merits¢ that is, ask the Tribunal to consider and make the decision anew.

In general terms, a merits review is a process where someone who was not
involved in reaching the origiha@ecision reconsiders the facts, law and policy
FaLlSoda 2F I RSOAAAZ2Y D ¢tKS NRftS 2F (K
the primary decision maker when reviewing their decisidfthe broad purpose

of a merits review is to determine whether tleNAXA Ay f RSOA&AA2Y &
LINSFSNI 6t SQo aSNAGa NBGASsga OFy -GF1S
finding by the regulator and incorrect or unreasonable exercise of discretion by

the regulator (having regard to all circumstances).

In contast, judicial or administrative review is a more limited form of review that
essentially undertakes a review of the process by which the decision was made
and the legality of the decision, such as, whether the process of making the
decision was reasonahlewhether principles of procedural fairness were
observed, whether there was bias on the part of the decisitaker, and that

the decision was within the power of the decisioraker to make and is not so
unreasonable that no reasonable decision maker cobéle reached that
conclusion.

Both Consumer Action and CUAC have on numerous occasions raised concern
about the use of merits reviews for regulatory decisions in the energy matket.

In 2006 Lowe and Nelthorpe published the repok&rounds for appeal:
representing the public interest in the review of regulatory decision making in
GKS SySNHe YischsbeS in Qetail té ©I& of judicial review and
concluded that judicial review alone provides the greatest likelihood of
participation by public iterest organisations, as well as promoting public interest

2 Administrative Review Coundihat decisions should be Subject to Merit ReviaR€
Publications 1999.

' See for example, Consumer Action and CSAImission to the Mirtisrial Council on Energy
2006 Legislative Package: Gas and Consumer Advatacy
www.ret.gov.au/Documents/mce/_documents/CALC_CUAC2006121917154x¢donsumer
Action Submission to th&eview of the Essential Services Act 2@01June 2007.
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outcomes?® It thus recommended against the use of any form of merits review
for price review decisions. The report argues that as judicial reviews include
fewer grounds for which a review may bsought it basically limits the
S5Aa0NROdzI2NE FoAfAGE G2 WwW3IFYSQ GKS NE
elements of a decision to appeal. Furthermore, the report highlighted the
difficulties consumer groups have experienced in obtaining standing in merits
review processes, the short time available to the appeal body to review the
decision (and the lack of key stakeholder input due to not obtaining standing),
the costs to a consumer group intervening in a merits review and that adding a
liability for the ccsts of other parties where unsuccessful would effectively
guarantee that consumer groups would not participate in a review process.

¢KS 5Aa0NAOGdzI2NE AYyOSYydA@S G2 warvysSQ o
arrangements is a widely acknowledgesdus, including amongst regulators. For
example, as the former Chief Executive of the Essential Services Commission
(ESC) stated:

The asymmetry of information and the amount of shareholder value at

stake naturally creates significant incentives for busses to pursue

G0N GSIAO a3l YAYyIE AGNIGSTIASE RdzNAY
reviews and to appeal the processes and the outcomes of those
reviews??

2.2 Decisions appealed to the Competition Tribunal

Since the AER took on the function as the exuit regulator of distribution
businesses across the NEM in 2008, it has conducted EDPRs in Queensland,
{2dziK 1 dzZ2AGNIfAFS '/ ¢X bSg {2dziK 2 fSa
final decision have been lodged with the Australian Competition Tribunal
(Tribunal) by Distributors in all of the jurisdictions except the ACT.

LY b2@8SYOSNI wnndgd GKS ¢NAROGdzylf YIFERS 2NR
determination 200910 to 201314 by:
1 determining the weighted average cost of capital (WACC) to be based on
an AugustSeptember 2009 averaging period for the-yi€ar bond rates.
This results in increasing the nominal vanilla WACC for the NSW
Distributors (Country Energy, Energy Australia and Integral Energy) to
10.02% from around 8.80%.

#2 Catriona Lowe and Denis Nelthorgirounds for appeal: representing the public interest in the
review of regulatory decision making in the energy markeptember 2006

% paul learon, Chief Executive, Essential Services Commigsiractitioners Perspectivie

Public Utility Regulation, Melbourne University Law School, 23 January 2006, p 7.
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1 increasing the controllale operating expenditure allowance for Energy
Australia by $4.5 million to $2,582 million (in 2Q08 dollarsY*

In June 2010, Energex, Ergon Energy (Queensland) and ETSA Utilities (South
Australia) lodged applications for review of the AER's decisgarding the

value of imputation credits (gamma). Ergon Energy also sought review of aspects
of its capital expenditure allowance, forecast customer service costs, demand
forecasts, alternative control services (quoted services), the classification of
street lighting services, the service target performance incentive scheme, and
labour cost escalators. ETSA Utilities also appealed against the value of its
opening regulatory asset base.

Most recently, all the Victorian Distributors lodged applicationsrésiew of the
l 9wQa RSOAEAAZ2Y BAUK GKS C¢NROdzylf Ay 5¢
businesses appealed against were:
T ¢KS !'9wQa I LIINRFOK (2 aSGiAy3a GKS R
1 The value of imputation credits (gamma)
1 The indexation of regulated assetd®m(RAB) for inflation

In addition to these issues the Distributors appealed against particular aspects of
their determinations, including:

T ' YAGSR 9ySNH&Z /AGALRSGSNE t28SNDO2NJI
conclusions on their respective operating expendit forecasts and
allowances.

T/ A0ALRSGSNI YR t2¢SNDO2NJ | LIS E SR GKS

events subject to cost pass through arrangements (specifically, in relation
to measures resulting from recommendations of the Victorian Bushfire
Royal Commissn).

SP AusNet appealed the decision on cost pass through arrangements.
United Energy and Powercor appealed the application ofgxisting
service incentive and efficiency incentive schemes.

1 Jemena sought review of an aspect of its capital expendituogvahce?®

= =

% AER Statement at
www.aer.gov.au/content/item.phtml?itemld=734813&nodeld=70d9e12017e3864c83ff81ff1afee
8b6&fn=AER%20s@ment%200n%20updates%20for%20NSW%20DNSPs%20distribution%20det
ermination%20200810%20t0%2020%3 4.pdf

% See AER websithttp://www.aer.gov.au/content/index.phtml/itemlid/737663

% AER Comunication No. 355 Review of the Victorian electricitiistribution determinations by

the Australian Competition Tribunairculated by email on 3 December 2010.
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http://www.aer.gov.au/content/item.phtml?itemId=734813&nodeId=70d9e12017e3864c83ff81ff1afee8b6&fn=AER%20statement%20on%20updates%20for%20NSW%20DNSPs%20distribution%20determination%202009–10%20to%202013–14.pdf
http://www.aer.gov.au/content/index.phtml/itemId/737663

2.3 Past appeals against EDPR Decisions

Victoria
CKS +#AO002NAIY S5A&a0NROCdzI2NA NB y2i0 y20
LINA OS NBGASH RSOAaAAZ2YaED I LIS fa oSNB

for the 200510 regulatory peod as well as the Office of the Regula@S y SNJ f Q&
decision for the 200D5 period?’

The Essential Services Commission Act 2001 stipulates that a determination by
the ESC can be appealed and, if so occurs, an Appeal Panel (consisting of three
members) nust be established® The role of the Appeal Panel is to undertake a
merits review of the issues raised in the applicati6hdn October 2005 the ESC
handed down its EDPR Determination for the 2Q@6regulatory period. The

Final Decision resulted in anal real price reductions for the period, although

the reductions in the final decision were lower than those anticipated in the draft
decision®

Four of the Victorian Distributors (Powercor, Citipower, SP AusNet and United
Energy) appealed against3h 9{/ Qa 95t w 5 S-MOAréghl@ofy T 2 NJ
period®! The Distributors made nine appeals in total (on 13 grounds) and of
GK2aS GKNBS FLIWISFf&a 6SNBE 6AGKRNI 6y o8&
decision and two were set aside by the Appeal Panel.

The two appeals set aside included an instruction for the ESCagamine the
information provided by Powercor in relation to peak demand forecast and an
2HSNIdINYAYy3I 2F {t 2 dEBSNBWASHLREF G 2NE
demand forecast did noglter the outcome of the EDPR final decision but SP
l dzZabSiQa yS¢g a!LCL GFNBSGA NBadzZ GSR Ay
un-quantified customer impacts. As stated by the ESC:

tKS STTS

K {t

O 2F (GKS !'LIISFHE tI yStQa R
GKAO S

l dzabSG Q& a! LCL LI SNF2NXIyO

" paul Fearon, Chief Executive, Essential Services Comnmis$toaxtitioners Perspectivie

Public Utility Regulation, Melbourne University Law School, 23 January 2006.

*part 7 of the Essential Services Commission Act 2001.

*ESC decisions can also be subject to judicial review heard by the Supreme Court of Victoria.
* These reductions weraverage reductions and some customers would have experienced
increases (depending on their network area and tariff type).

e KS 5AAGNAOdzI 2 ND& (KSy | LHs38rtidl SeRicesagZomBibsion ACS LINE
2001

¥ The MAIFI target is based tire Momentary Average Interruption Frequency Index, the total
number of customer interruptions of one minute or less, divided by the total number of
distribution customers.
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not impact upon the Xactors in the CPX formula. However, it is likely to
increase the potential for SP AusNet to earn rewards under the service
incentive scheme because SP Aeisbloes not have to achieve as high a
level of MAIFI performance on its rural network as set out in the Final
Determination to access those rewards. This is likely to result in higher
prices during the regulatory period than previously anticipated.

As the changes to the MAIFI target were directed by the Appeal Panel, no
stakeholder consultation was undertaken prior to changing the determination.

The former Chief Executive of the ESC has argued that the scenarios for
regulatory reviews (judicial or merigannot be resolved independently of the
method employed for regulation itself. As the buildiblpck approach to
regulation is both information intensive (which provides the Distributors an
AYyOSyaA@S (2 w3lIYSQ (GKS NFB Jazble dnpii® LINE
of regulatory discretion, the regulatory approach itself increases the likelihood of
regulatory reviews. Paul Fearon stated that:

Indeed, appeals of regulatory decisions can represent an extension of the
gaming dynamic that is intrinsic tmilding block regulation,e.

1 Companies have strong incentives to present gamed cost forecasts
during the initial regulatory review.

1 Regulators must ultimately use discretion when evaluating those
forecasts and determining reasonable, forwdeodking costs.

9 /2YLIFyASa OFy FNBdz2S GKFG NBIdzZ | G2
and appeal the decision, thereby providing another opportunity to
game cost projections that are imprecise and subjective to at least
some extent?

South Australia

The EssentialeBvices Commission Act 2002 (South Australia) stipulates that the

Distributor and/or the Minister may request the Essential Services Commission
of South Australia (ESCOSA) to undertake a merits review of its price review
decision3> The Distributor, or anypther party participating in the price review,

BESC, Electricity Distribution Price Review 2008 utcome of the Appeals againthe Final
Decision Open letter, 23 February 2006.

% paul Fearon, Chief Executive, Essential Services Commis$toaxtitioners Perspectivie
Public Utility Regulation, Melbourne University Law School, 23 January 2006, p 22.

% Essential Serviceo@mission Act (South Australia) 2002, Part 6.
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can appeal the decision (or reviewed decision) to the court for a form of merits
; 36
review.

' FGSNI 9{/ h{! Qa LINRAROS NI @I Segulatdr$ peSod. )Y A y | {
ETSA Utilities sought review of the tan relating to the regulatory asset base

(RAB) and the equity befd. After a review of the decision, ESCOSA decided to
confirm the price determinatiod & SEOSLIi Ay NBaLISOG 27
beta used for the purposes of the Capital Asset Piicina 2 B S¥{¢/dh { | Q&
decision in respect of the value of the equity beta was to change that value from

0.8 to 0.9. Consequently, ESCOSA also decided to change the following values for
the purpose of the price determination:

1 the value of the WACftom 6.8%% to 7.13%
1 the value of the Xactorfrom 0 t0c0.8%
{ the value used in the rbalancing controfrom 2.5% to 3.5%8

Queensland

The Queensland distribution businesses, Ergon Energy and Energex, did not have
the opportunity to apply for merits review when ¢hQueensland Competition
Authority (QCA) was responsible for price determinations and there were no
FLIISHFE& YIRS F3rAyad v/!Qa LINAROS RS
Association (ENA), however, was an active advocate for the introduction of
merits revievs of electricity distribution price determinations in Queensland. In a
submission to the QCA the ENA stated:

The subjective nature of the decisions in the Draft Determination such as,
the resource constraint on capital expenditure allowance, the treatme

of efficiency gains, and the claw back on depreciation because of changed
industry opinion on standard asset lives, merely reinforces the need for
the introduction of a merits review for regulatory decisions impacting on
distribution networks?°

% The court cannot consider new information. See Catriona Lowe and Denis NeltGoquads
for appeal: representing the public interest in the review of regulatory decision making in the
energy market Septenber 2006, p 55.
$ETSA Utilities, Application for Review, 19 April 2005 at
http://archive.escosa.sa.gov.au/site/page.cfm?u=163
% ESCOSE]ectricity Distribution (Variation) Price Determinatidane 2005 at
?gttp://archive.escosa.sa.gov.au/site/page.cfmf?163

Ibid.
“°Energy Networks Association, Submission to the Queensland Competition Authority
Regulation of Electricity Distribution, Response to Draft Determina?i®frebruary 2005, p 2.
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New Saith Wales

In NSW, the Independent Pricing and Regulatory Tribunal (IPART) did not
experience a Distributor appeal against their price review decisions during the
time it was responsible for the economic regulation of NSW Distributors. IPART
decisions catve subject to a judicial review but not a merits review. This process
falls within the jurisdiction of the Supreme Court of N&W.

At the IPART Conference in May 2010, Tribunal member Sibylle Krieger argued
against the use of merits reviews in relation tiee economic regulation of
infrastructure service&’ In her paper Krieger argues:

What economic regulators do is to weigh up and balance the conflicting
policy objectives in their charters and the competing interests of their
aidl 1 SK2ft RS Nangidgyecomogiic & MigaiCekvironment. In

a2YS AyallyoSasz adzOK | a ¢l GSNI NBIdz |

environment is relevant.

This is not territory in which the law and traditional legal processes are
particularly helpful. In a tradinal legal contest there are clearly identified
parties with more or less defined rights and claims which delineate and

O2yTAYS GKS a02LJS T2NJ RSOAaA2ymnYl Ay

on the material and arguments which the parties put forwarBor each
argument there is a proponent and an opponent. The role of the

RSOAAAZ2Y Yl 1SN Aad dzYLIANBE NI GKSNJ GKI

parties who are not directly involved count for little or nothing.

That is not the world of economic regulatioim the pricing work which we

do at IPART, the agency affected does not always even put forward a
proposal. The core regulatory approach is more often than not originated
by us and the interests of all affected stakeholders are relevant, whether
they arerepresented or not. All important decisions are published in draft
for comment, and all submissions are taken into account.

While it is not the function of IPART to make consensus decisions, its
processes do have the effect of narrowing down the topicswinch

stakeholder opinions differ. Sometimes we even persuade them to change
their minds and sometimes they persuade us. At the end of the day,

** Monash Centre for Regulatory Studies, Faculty of Kagpinghe Regulators Accountable:
Improving Practices in Energy Markets for Disadvantaged Consumers and Stakentttgyer
2008, p 52.

*?Krieger acknowledged that while her argument was not only relevant to IPART, some
Commonwealth regulators are more coratied by constitutional issues than the state based
regulators.
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however, our job is to balance the competing interests and the frequently
conflicting parameters set out in ouerms of reference, and to find a
middle way*®

The jurisdictional differences outlined above indicate that Distributors are more
likely to challenge price determinations if they have access to merits reviews,
and that these appeals do result in econoemgains to the networks.
Unsurprisingly then, the Energy Networks Association (ENA) has continuously
been advocating for the Distributors access to merlts rewews |n relatlon to price
RSGSNNYAYIFGAZ2Y @ Ly -~ ) - U NAG A
is a core feature of an fHctive and balanced

regulatory framework. They argue the

merits reviews will improvethe quality,

transparency and consistency of regulato

decisionmaking as well as ensuring decisiol

are supported by robust evidence. They al

state that merits reiews will reduce the risks

to service providers, as well as th

community, of regulatory error and failufé

Lowe and Nelthorpe, on the other hand, not

that judicial review is specifically designed -

address serious administrative error whils

permitting the exercise of discretioh.

2.4 EDPR Determinations and appeal processes in Great Britain

It is difficult to make international comparisons of review arrangements as the
appropriateness and effectiveness of the review arrangements will depend on
the broader legal system and regulatory environment. However, due to recent
debate and interesting developments in Great Britain Great Britain, this section
looks at current and future regulatory and appeal arrangements in Great Britain
and how these diffeto the Australian energy market.

3 Sibylle KriegeiShould the Law Have a Greater Role in Economic Regulation of Infrastructure
ServicesPART Conference, Sydney 7 May 2p1405.
* See, for example, ENA submission to Btirial Council on Energy, Standing Committee of
Officials,National Framework for Electricity and Gas Distribution and Retail Regulation, Response
to Issues PapeOctober 2004, p 15.
“*Lowe and Nelthorpe also make the point thhae scope of judicial réew can be significantly
expanded depending on the approach taken in the legislation that empowers the decision maker.
Seelowe and NelthorpeGGrounds for appeal: representing the pulitierest in the review of
regulatory decision making in the energy anket, September 2006, p 24.
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The Office of the Gas and Electricity Markets (Ofgem) is responsible for the
SO2y2YAO NB3IdzZ FGA2y 27F DNSBI Gfgem dkksia A y Q3
similar regulatory approach to the AER. Great Britain is thusisdiction that

can produce somewhat meaningful comparative analysis when compared to
Australian price control decisions.

h¥F3aSYQa LINAYOALIE 202SO0GAQGS Aa (2 LINRG
future, wherever appropriate by promoting effége competition. It must also

have regard to the need to secure that licensees can finance their regulated
activities, and to the need to contribute to the achievement of sustainable
development. Furthermore, it must have regard to the interests of icddiais

who are disabled or chronically sick, of pensionable age, with low incomes, and
residing in rural area®

Ofgem reviews the price controls every five years. The price controls set the
maximum amount of revenue that energy distribution businessasa take
through charges they levy on users of their networks to cover their costs and
earn them a return in line with agreed expectatioisFor the price reviews the
Distributors are required to provide their forecast network and business costs
using a buding block framework.

h¥asSyQa LINRAOS NBOASE LINRPOSaa KIFa o6SSy
regulators conducting stepy-step processes with extensive stakeholder
consultation. In December 2009, Ofgem published its final decision for the
current price controls (referred to as DPCRS5), which runs from 1 April 2010 to 31
March 2015. The Distributors then had until the first week of January 2010 to
decide whether to accept Ofgems's final proposals (Decision) or to have the
matter referred to the Cmpetition Commissiof®

I f f 5Aa0NROdzi2NAR | OOSLIISR hT¥3aSYQa FAi
Competition Commission were mad®The decision not to appeal the price

control determination to the Competition Commission occurred despite the
distribution busihesses publicly criticising the decision, and the WACC setting in
particular™

*® SeeOfgem websitewww.ofgem.gov.uk/About%20us/Documents1/file37517.pdf, p 8

47 SeeOfgem website: www.ofgem.gov.uk/Networks/Pages/Ntwrks.aspx

®See Ofgem website:

www.ofgem.gov.uk/Networks/ElecDist/PriceCntrls/DP CR5/Docunidimtisial%20consultation%
20document.pdf

*Ofgem Media Releasd,f SOGNAOAGEe RA&AGNAOdzIAZY ySGE2N] 2LIS
for the 20102015 price contrgl8 January 2010.

¥ See for example Utility Weeketwork firms slam Ofgem for costadpital ruling in price

review, 21 December 2009 at www.utilityweek.co.uk/news/news_story.asp?id=84395&.
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The current appeal arrangements in Great Britain allow the Distributors to refer
the decision to the Competition Commission if they do not accept the changes to
the licence agrgements (effectively where the price controls are stipulated) set
o0 h¥3aSyo b2 20KSNJ LI NGASa OFy AyidSN
redetermination process. If other parties wish to appeal the decision they have
to seek a judicial review. As Ofges required to consult with the Secretary of
State prior to amending licence agreements (which contain changes to the price
controls) and the Secretary of State has the power to veto proposed
amendments, other parties, in theory, also have the scenadolabby the
Secretary of State to use its veto powers if they disagree with the price review
decision>*

2 KAfS RAAGNAROdziA2Y oO0dzAAySaasSa Ay DNBI
decision, the businesses face more risk in doing so than theitralas
counterparts. In a comparative analysis of distribution businesses and their
regulatory environment in Great Britain, NSW and Victoria, Littlechild and
Mountain argue:

Ly 620K YIFIN]SGa GKSNB Aad LINRPOAAAZY
control proposals or decisions. In Great Britain, Ofgem proposes price
caps (and associated incentive schemes) that distributors may accept or
reject. Ofgem will expect to refer any rejected proposal to the
Competition Commission. The Competition Comioisss required to re

open the whole matter and make its own recommendation on all aspects

of the price control proposal. Its recommendation may be more or less
FR@Fyidl3S2dza GKFYy hF¥3ISYQAa LINBLRALI
cases it has indeed beégss advantageous to the appealing company.

CKA& YSOKFIYAAY LINB@SylGa I ¢Rhatdsi NA o dzl
accepting those aspects of a decision that it likes and appealing those
aspects that it does not like. It also obliges the distributocaasider

OF NBFfdzf t & 6KSIKSNI AG KIFa F adNey3a O
In fact, only one electricity distribution price control proposal has been

*1 See LECG report for OfgeShould energy consumers and energy network users have the right
to appeal Ofgem price control decisions? If so, what fhould the appeals process také&al
report October 2009.
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appealed to the Competition Commission out of 42 such proposals made
to date. The inability tocherry pICk and, the p055|b|I|ty of a worse

2dz6 02YS8Ss OFly 68 SELISOGSR G2 aGNBy3i
control proposals?

Recent developments

In October 2010, Ofgem announced its recommendations for a new regulatory
approach to distribution fce reviews> Changes to the appeals framework are
important components of this new model. Distribution businesses can continue

to refer price control decisions to the Competition Commission for
redetermination but under the new model third parties widlso be able to

request a redetermination. According to one of the consultancies involved in the
NBOASg DRydnechasOgpiogosed a change whereby even if a company
FOOSLJia h¥aSyQa LINAOS O2yiGNRt RSOA&AAZ2Y
Ofgem to exercise its discretionary power to refer the matter for
redetermination, on the basis that price control determination may operate
F3FAyad GKS > Lidzetcanbultait yhoited Ndatathist wibuld be an
AYGSNBalGAy3 RS@St 2 LIYEigodd tHatyeampaniés waill ind O NS |
themselves facing a Competition Commission redetermination, even if they
FOOSLI hT¥3aASYQa LINRLRalFfaod LG A& AYLRNI
GKS LINKROS O2yiNRt gAGK (GKAA AY YAYREéEOD

A report produced by LECG andruissioned by Ofgem, assessed the pros and
cons of extending appeal rights to consumers and users (remembering that, as
noted above, chermpicking is not enabled under the current framework). It
found thatpositiveaspects included the following threeitaria:

1 Good regulatory procesas it would:

o Promote accountability of the regulator to consumers and
users

o Provide incentives for consumers and users to engage in price
control processes, and for Distributors to engage with
consumers and users

o Promote a¥Y2 NBE WSljdzf oFftlyOS 2F LI
control process

*2 Mountain, B and Littlechild, S., Comparing electricity distribution network revenues and costs
in New South Wales, Great Britain and Victoria, Energy Policy (2010).
*The project investigatim changes to the regulatory arrangements is known as theX@#0
project and the new approach recommended by OFGEM is known as RIIO (based on
Revenue=Innovation+Incentives+Outputs). The RIIO model would thus replace the-¥ld RPI
model for price regulatio.
PLECEH FIASYQA ySs FLILINEBFOK (2 aStGd»Z3I NBIdzA FGSR
*®|bid p 5.
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1 Consumer benefitfsas it would have the potential to improve
outcome of price control determinations, which would have
significant benefits for consumers.

1 Sustainability as it would help ense that sustainability
considerations are given appropriate weight in price control decisions

In terms ofnegativeaspects, the assessment referred to:

1 Direct costsas an increase in appeals would be expected, this would have
a cost impact on appellast Distributors and the regulator.

1 Indirect costs as appeals would create uncertainty for the Distributors
during the appeal process and potentially about price control outcomes.
There is also the risk and indirect cost implication of appeal decisions
being incorrect®

Ofgem, like the AER, has a mandate to promote the interest of consumers and it
Oy GKdza 6S | NHdzSR GKFG O2yadzYSNERQ Ayi(!
price review process, and that this diminishes the need for third party consume
voices in review processéS. However, as raised in the Ofgem report, if one
accepts this argument one would also need to accept the argument that the
regulators lave a mandate t@nsure finanil viability of the networks and thus

work in the interest 6the Distributors as well:

An appeal process recognises that checks on the decision process are
required and that the decision maker may not always make perfect
decisions. Ofgem has to balance a number of duties when making
regulatory settlements and aappeal process should allow for a check on
the full range of duties. It will limit the benefit of the appeal system if some
parties with important interests cannot defend theth.

Ofgem aims to enhance stakeholder engagement in regulatory reviews under the
YySé Y2RSt | yR rénfaiB &f thé vielv th& traingp&ent plovisions

® LECG report for OfgerShould energy consumers and energy network users have the right to

appeal Ofgem price control decisions? If so, what form shbel@ppeals process take=inal

report October 2009, p 387.

"hF¥3ISYQa LINAyYyOA LI t piotedt thaliriepebt®of ghdaBdeldirki S A a Wi 2
Odzai2YSNBZ LINBaSyd FyR FdzidaNBEZ ¢ KSNBEGINI I LILINE LI
Australiai KS bl dA2y It 9t SOGNAROAGE ho2SOGAGS a adli
2F O2yadzYSNAQO® ¢CKS !dzZAGNIfAlLY 9ySNH& al Nl SO /
rules are in line with the NEL objective and the AER is responsildpgdbyfing the rules.

%8 LECG report for OfgerShould energy consumers and energy network users have the right to

appeal Ofgem price control decisions? If so, what form should the appeals proces§-itade?,

report October 2009, p 389.
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to allow third parties to challenge our price control determinations are an
AYGiSaNIt StSYSyid 27 ASséalaty Guiance Slgtante@® S Y Sy
was published to outlinghe process andcriteria that Ofgem would adopt to
determine whether to make a price control modification reference to the

[ 2YLISGAGA2Y [ 2YYAAaaAz2y &aKz2dZ R | GKANR
concerns with their final price control propos&fs.Design éatures of the new
arrangements includé!

1 Ofgem is responsible for determining whether a modification request
from a third party is compliant with the criteria, and it is at their
discretion whether to refer the request to the Competition Commission
or to pursue an alternative course of action (which may include making
no change).

1 Anyone can make a modification request to Ofgem but will need to meet
the criteria set out in the guidance document for Ofgem to refer the
matter to the Competition Commission.

1 Third parties will be expected to demonstrate how their request for a
LINA OS O2yiGNBf Y2RAFAOFIGAZ2Y NBFTSNByO
and principal objectives, explaining why such a reference would be in the
interests of existing and future consems. It should also take account of
h¥3aSYQa oNBFRSNJ aidl ddzi2a2NE RdziASasz
licence holders are able to finance their activities. Third parties will also
be expected to provide evidence that they had engaged effectively
throughaut the price control review process. This includes showing that
they had brought any evidence relied upon in the price control
Y2ZRAFAOI GA2Y NBIldzSad G2 hF¥3asSyoQa | da
process.

1 Third parties ought only to make a modificatioequest on the merits of
the final price control proposals (broadly consistent with what the
Distributors are able to do in rejecting a price control package). Were a
third party to raise a modification request around a process issue, this
would likely 2 seen as out of scope and the request likely refused on the
grounds that other routes, such as judicial review, are available.

9 Third parties may decide whether to make a modification request with
respect to the price control package as a whole or withpees to a
particular element(s) of it. However, Ofgem will have discretion in setting
the terms of the reference to the Competition Commission.

%9 Ofgem,RIIO: A aw way to regulate energy networkBinal Decision, October 2010, p 18.

% See OfgemA Guide to Price Control Modification References to the Competition Commission
Licensee and Third Party Triggered Referer@ember 2010.

1 See Ofgemtlandbook for irplementing the RIIO modeDctober 2010 for design features
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1 The direct costs of making a modification request, along with reputational
costs if unsuccessful, would be berrby the third party making the
request.

2.5 British appeal arrangements in an Australian context

The greatest difference between the current appeal arrangements in Great
Britain and the Australian energy market is that Australian Distributors can
decice exactly which issues they would like to appeal to the Competition
Tribunal while their British counterparts do face the risk of the entire decision
being opened up for review. It also appears that the AER has more appeals
against their price decisionb@an Ofgem has experienced. This could of course be
put down to something as

simple as Ofgem being

better regulator (at least

FNRY | ySig:

perspective) than the AER

or it could mean that the

risk attached to Australian

Distributors decisionsto

appeal price

determinations is too low.

The Energy Networks

Association  (ENA), ir

response to Bruce

azdzyul AyQa I NOUZY DY U d 2

200A2dzat e R2Sa y2A 01 ODYPI QI I KNE &Y HOK SNNE
judging a framework as new as the national regulafoaynework:

The energy regulator is legally required to be satisfied that all proposed
expenditure reasonably reflects prudent, efficient costs of meeting
expected demand. It must provide sound reasons to support its decisions,
a normal requirement for aecision maker. Electricity distributors in
Britain operate under a largely equivalent framework. Experience in
Australia has led to governments favouring merits reviews focused on the
issues actually in dispute, rather than a rehearing of the entire aegis
and the risks, costs and design of reviews make a cipeing criticism
redundant.

A cursory review of recent decisions shows the claim that every
distribution pricing decision to date has been appealed is just wrong.
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National distribution regulery rules have been in place for only two
BSIFENE® LGQAa RAFFAOMA G G2 &aSS K2g (K
or reasonably held out as a driver of prices over the past decade, as
azdzy il AyQa ®2N] |aasSNlao

The ENA is right to point out that ehnational energy regulation is new.
However, the sheer number of appeals to date, combined with the experience in
Victoria and South Australia prior to national regulation (where the appeals
mechanism was similar in key respects), should arguably bedegaas an
indication that Distributors favour this type of review mechanism and that it
LINE DARSAE GKSY gA0GK |y AyOSydGdA@S G2 I LI
As noted above, in only one instance where limited merits review was available
for EDRRs have the Distributors in that jurisdiction failed to take up the scenario.
As no appeal to date has resulted in less revenue for the Distributors, it is also
reasonable to suggest that appeals against the price determinations do increase
the cost of edctricity for consumers

%2 Andrew Blyth, CEO, Energy Networks Associakitayntain claim meets stubborn fagtsetter
to the Editor, Australian Financial Review, 22 February 2010.
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3. The current merits review model

The Australian Competition Tribunal (Tribunal) operates under Tmade
Practices Act1974 (Cth). The Tribunal hears applications for review of
determinations of the Australian Competitionnéh Consumer Commission
(ACCC). The Tribunal consists of a judge (of the Federal Court) and two expert
members®®

The Tribunal is a review body. A review by the Tribunal isteaging or a re
consideration of a matter. The Tribunal may perform all thacfions and
exercise all the powers of the AER, as set out in the NEL and the NER, for the
purposes of review. It can affirm, set aside or vary the original deci$idhe
Tribunal may also remit the matter back to the AER to make the decision again
(in acordance with directions provided by the Tribunl).In doing so, the
Tribunal must have regard to the nature and complexities of the decision and
matter that is subject to a revie®?.

3.1 The legislation

Division 3A of the NEL stipulates the legal fraroek for merits review and other
nornHjudicial review. This section outlines the rights and obligations for
Distributors, consumer representatives as well as other parties seeking to appeal
or intervene in Tribunal proceedings. It also outlines the poweis obligations

of the Tribunal.

The introduction of merits review provisions

Initially the NEL did not propose merits review to be part of the appeal
framework. The second reading of the NEL in the Parliament of South Australia
in 2005 stated that:

Decisions of the Australian Energy Regulator are subject to judicial review
under the Administrative Decisions (Judicial Review) Act 1977.(Egajn,

merits review is not available for decisions of the Australian Energy
Regulator under the new Nation&lectricity Law and Rules, and this is
consistent with the position under the current arrangements where merits
NEOASSG 2F GKS 1 dzZAGNIEALFY [/ 2YLISGAGA
electricity transmission revenue determinations is not available.

63 Non+judicial members of the Trilmal are appointed by the Govern@eneral and must have
knowledge of or experience in industry, commerce, economics, law or public administration.
% Seewww.competitiontribunal.gov.au/about.htirand NEL 71P(3)

®NEL 71P(2)(b)

®NEL 71P(4) (a and b)
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Nonetheless, the Ministerial Council on Energy has undertaken to
reconsider the issue of merits review for electricity when it makes its
NBalLlyasS (2 0KS t NIRevusd ofAteAGasg ActefsY YA &
Regime®’

Subsequently, the proposed amendments to the NEL ir7 2B@nged the appeal
arrangements to include merits reviews for AER price review decisions. The
second reading speech stated that new merits review provisions had been
introduced to:

[Alllow the review of the Australian Energy Regulator's decisions by
regulated businesses and users and consumers, providing the appropriate
checks and balances on the decision making protess.

More specifically it was argued that the amended review model, which now
ensured consistency with the appeal arrangements under tagddal Gas Law,
would:

[Alllow a range of affected parties, including; network service providers,
users and consumer associations, to seek review of the primary
transmission and distribution determinations made by the Australian
Energy Regulatd?,

To demonstrate that the proposed amendments included provisions for all
stakeholder interests, the speech stated that:

There will be a relatively wide scope for persons and groups to intervene in
merits review proceedings, once commenced. Persons with eciguiffi
interest in the original decision are able to intervene, as well as
jurisdictions, and user and consumer associations and interest groups with
the leave of the Tribunal. Specific provision is made for the intervention of
user and consumer associat® and interest groups to overcome legal
arguments that regulatory decisions are not sufficiently connected to their
concerns or member&

During the debate on the second reading, the Minister was asked to provide
greater detail on what such a merits rew arrangement would mean in

®" parliament of South Australia, Legislative Council, Hansard 16 February 2005; 10201
% parliament of South Australia, Legislative Council, Hansard 16 October 2007, p 883.
69 [

Ibid, p 891.
" bid.
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practice’ The Minister replied later in the debate that merits review provisions
provide the regulated businesses the ability to review decisions that have
significant impact on them and that because it is only a limited tsegview
YSOKFYA&AY AG FLILINRPLNAFGSte oFtlyOoSa ai
process and the fact that regulatory decisions are usually reached after extensive
Lidzof AO Oz2yadzZ@l GAz2zy LINROS&d&aSa¢d

In practice, this report asserts that serious, Ipa@ps insurmountable, barriers
exist to effective intervention by users and their advocates, and that the limited
nature of the merits review process invites cherry picking by Distributors.

The Tribunal
When the Tribunal undertakes a review it cannot cdesiany matter other than
WNBJASE NBEI& SRNYBASS NIt | 6 SR YIGGSND
1 The application for review and supporting material submitted.
1 The reviewable regulatory decision (including written reasons for it).
1 Any document, proposal onformation required or allowed under
the Rules to be submitted as part of the process for the making of the
EDPR determination.
1 Any written submissions made to the AER before the reviewable
regulatory draft decision or final decision was made.
1 Any reportsand materials relied on by the AER in making the
reviewable regulatory draft decision or final decision.
9 Transcript of any hearing conducted by the AER for the purpose of
making the reviewable regulatory decision.

The Tribunal is required to have regamany of the documents prepared and
used by the AER to make the decision that is being reviewed as well as any
document the AER has made publicly availdblé.the Tribunal finds that there

is ground for review, it can allow new information to be suliedtas long as it
assists the decision they have to make and that the information was not
unreasonably withheld from the AER in the first instaffce.

Upon granting leave for review the Tribunal must use its best endeavours to
make a decision within a theemonth period’’

™ Question raised by the Hon. Rob Lucas. See Parliament of South Australia, Legislative Council,
Hansard 23 October 2007, p 1094.

2 parliament of South Australia, Legislative Council, Hansard 14 November 2007.

BNEL 71R(2)

"NEL 71R(6){n)

NEL 71R(2)

®bo[ TMwOOU W yNBL a2yl ofeée 6AGKKSERQ A& RSTAYSI
AER but not provided by the Distributors (NEL71(R)(4)).

"NEL 71Q(1)
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PLILISEHEAY3 GKS 1 9wQa RSOA&AAZY
A distribution business or an affected person or body (including consumer
groups) can apply for leave and review of a regulatory decision within 15
business days of a decision being published by the ’ABRs, the appellant
Ydzad aLSOATeE 2y 6KAOK 3INRdzy R {7 Kife QNS
FLIJSEEFyadQa ANRdzyRa F2NJ NBOASS Ydzad NB
in the NEL, these af&:
1) That the AER made an error of fact and that the error wasenwltto the
l 9wQa RSOA&AAZ2Y
2) That the AER made more than one error of fact and that those errors,
O2YO0AYSRE 4SNB YIFGSNAFIE (2 GKS ! 9wQ:
3) That the AER used its discretion incorrectly
4 ¢KIG GKS ''9wQa RSOAaAA2Y 41 & dzy NBIl a2y

The Tribunal must refushe application for leave to intervene if:
1 There is not a serious issue to be heard and deternfthed
1 If the application is about aerrorrelating to revenue below the material
threshold®
0 The present threshold is $5m or 2% (whichever is lesser) of the
Distributors average annual regulated revefitie

In the case of the appellant being a Distributor, the Tribunal can refuse the
FLIISEEFyaQa FLILX AOFGAZ2Y F2NJ £ SIBS AF A
with a request or direction from the AER,Haed in a manner that delayedeh

! 9R8v‘\1/ Qa RSOA &R 2 \r msledq (ngluding lateBgdef oamislead) the

AER:

Intervening in a review

Consumer representatives that participated in the AER price review process can
seek leave to intervene under dem 71K of the NEL. The timelines for serving a
y20A0S G2 AYyUSNBSYS gAaftf 0S RSGISNN¥YAYSR
Section 71L deals with leave for a user or consumer to intervene in the Tribunal

NEL 71B(1) and 71D
NEL 71B(2)(b)
9NEL 71C

8INEL 71E

2 NEL 71F

BNEL 71F(2)

¥ NEL 71(2)
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proceeding$® The Tribunamay grant kave to a consumer representative to
intervene if:%
1) They raise matters in their application that are different to those matters
that will be raised by the AER or the Distributor(s); or
2) They are likely to present information or material in a better manthain
another party participating in the review; or
3 ¢CKSANI AYGSNBada 62N GKSANI YSYOSNEQ
reviewed®’
1 Their interests are taken to be affected if the decision relates
to an object or purpose of the consumer representati
O2y @SNESfe& | O2yadzYSNJ NBLINB&SY
regarded as affected simply because its interests are different
to those of the Distributof®

A consumer representative intervening may raise matters on the same grounds
as an appellant (discusd above) and they may raise matters on different
grounds to those used by the Distributors (as long as it is one of the four grounds
specified in section 71&j.

A consumer representative intervening can only raise matters that were raised in
submissionR dzZNA Y3 G KS | wQa LINAOS NBIASs

A Minister of the relevant jurisdiction and a Distributor affected by the matter to
be reviewed (but is not the appellant itself) do not need to seek leave from the
Tribunal in order to intervend

In regards to other inteested parties, the Tribunal cannot grant leave if the party
did not make a submission (within the timelines) during the AER decision making
process, or if the AER decided not to take the submission into account in making
the decision?

¥l 2yadzySNI 2NBIF yA&al GA2ya 02YS dzy RSNJ (GKS RSTFAYAG:
RSTAYSA WdzaSNJ 2NJ O2y adzYSNI AyiSNBSYSND +Fay 0o |
consumer interest group.

% The wording of 71l Y II&AJI v (i folsith® $ri@unal fo fnake a discretionary decision as

to whether leave will be granted or not.

¥ NEL 71L(3)¢e)

BNEL 71L(4)

8INEL 71M(2)

P NEL 710(2)

'NEL 71J

NEL 71G
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3.2 The NEL anéave to intervene

The NEL provides consumer groups with a right to involve themselves in a
distribution price review appeal either as an appellant or as an interv&hein

this instance, an appeal from the decision of the AER was not contemplated
givenConsumer Action and CUAC were broadly satisfied with the decision of the
AER as a whole. Once the Distributors appealed, however, the organisations
were keen that the consumer interest be represented in the Tribunal
proceedings. Thus it was the provissorelating to intervention that were the
subject of detailed consideration.

As also discussed above, Section 71 of the NEL sets out the basis on which a
consumer intervener may be involved in the Tribunal proceeding:

7111 Leave for user or consumer integner
(1) A user or consumer intervener may apply to the Tribunal for leave to
intervene in a review of a reviewable regulatory decision under this
Subdivision.
(2) The Tribunalmay grant leave to a user or consumer intervener to
intervene in a review urgr this Subdivision.
(3) Without limiting subsectiof2), the Tribunamay grant leave to a user
or consumer intervener to intervene in a review under this Division if the
Tribunal is satisfied
(a) the user or consumer intervener, in its application leave to
intervene, raises a matter that will not be raised by the AER or the
applicant; or
(b) the information or material the user or consumer intervener wishes
to present, or the submissions the user or consumer intervener wishes
to make, in the revie is likely to be better presented if submitted by
the user or consumer intervener rather than another party to the
review; or
(c) the interests of the user or consumer intervener or its members are
affected by the decision being reviewed.
(4) For the puposes of subsectio(B)(cX
(a) the interests of a user or consumer intervener are to be taken to be
affected if the reviewable regulatory decision being reviewed relates
to an object or purpose of the user or consumer intervener;
(b) the interests of aiser or consumer intervener are not to be taken
to not be affected only because those interests do not coincide with
the interests of the applicant.
(emphasis added)

% For example user or consumer associations or interest groups are included thighiategory
of persons who may apply for review of a decision under 71B of the NEL.
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Thus it appears quite clear that the NEL does address one of the barriers to
consume intervention under earlier state based review mechanisnibat of
standing. Br example, consumer groups were denied leave to intervene in a
review of a pricing determination by the (then) Victorian Office of the Regulator
General on the basis that tydacked standing’

However, what is the practical value of this standing? The view of the legal
advisers was that in the context of the NEL, the use of the word "may" in section
71L(2) and (3) gives the Tribunal a discretion as to whether or not tu tpave

for a consumer group to intervene. This view is supported by subsections (3) and
(4) which set out a noexhaustive list of factors the Tribunal may take into
account in deciding whether or not to grant leavAs such the Tribunal can be
expectal to make a pragmatic decision in regards to granting leave.

The grounds set out under section 71L(3), whilst-eghaustive (meaning the
Tribunal can take into account other matters), provide strong guidance as to the
matter or matters the Tribunal iskely to wish to be satisfied of in order to grant
leave, namely that:

(@) the user or consumer intervener, in its application for leave to
intervene, raises a matter that will not be raised by the AER or the
applicant;or

(b) the information or naterial the user or consumer intervener
wishes to present, or the submissions the user or consumer intervener
wishes to make, in the review is likely to be better presented if submitted
by the user or consumer intervener rather than another party to the
review; or

(c) the interests of the user or consumer intervener or its members
are affected by the decision being reviewed.

(emphasis added)

Consideration of the basis on which to cast the application for leave proceeded
on two main fronts, withnitial advice suggesting that ground 71L(3)(c) provided
the strongest basis but that material in support of the matters set out at (3)(a)
and (b) would also be put forward. More specifically, the legal team advised
Consumer Action and CUAC that "it woafzpear wise to focugpon defenses of

the reasonableness of the various economic and accounting methodologies
adopted by the AER in reaching its determinations, rather than to descend into a

MeKS /2yadzYSNI [ 6 [/ SYGNB +AO0G2NALF 6/ [/ 0% 9y SN
Group (EUG) sought to intervene in the appeal by four of the five Victoriaibdisbn business
from the 20032005 pricing determination.
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detailed analysis of calculation and costings, however, wetaké instructions
and advice on this issue from yourselves, experts and counsel.”

Accordingly, consideration also proceeded as to the other grolirats which
the groups may seek to intervene, including that:

1. the AER erred in accepting the forecasts oé tliistribution business
relating to operating expenditure and maintenance expenditure for the
2011-15 period;

2. that the AER erred in its estimation of the debt risk premium;
3. that the AER erred in its approach to the issue of/value of gamma;

4. departure by theAER from its Statement of Regulatory Intent in the
Decision;

5. a consumer perspective on grounds of review raised by the businesses
including pass through, the efficiency carry over, capital expenditure and
the S factor;

6. indexation of distribution businesskassets base;

7. approach to vegetation and tree clearing;

8. approach to the Jemena project; and

9. allowances for new UED business model of contracting out.

In order to manage the litigation under severe time and resource constraints, it
was necessary to redug¢be number of grounds under consideration. Therefore
more detailed consideration by Counsel focussed on the grounds 1-8ritd
above.

Consumer Action and CUAC were concerned to put material before the Tribunal
demonstrating:

1 historical overestimabn of costs by the Distributors. However, the
groups were advised that in the absence of clear evidence of intent the
highest argument available was that there was ample opportunity to
present this information during the price review determination process
and therefore it ought not be allowed to be presented to the Tribunal.
This was likely to be an argument that was also raised by the AER.

% Under 71M(1) an intervener may raise in a review any of the grounds specified in s&b@on
even if the ground that is raised by the intervener is not raised by the applicant.
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1 double dipping in relation to costs. Again, Counsel's advice was that lack
of access to information was a barrierlieing able to bring arguments of
this kind.

Consideration then turned to the scenario of opposing the granting of leave to
appeal by the Distributors on the basis that the AER is adequately resourced and
its decision was adequate; that we do not thinksitould be repented and the
Tribunal should be slow to move from the regulator's original decision; that the
Tribunal should not encourage this to become a step process, particularly in
GASs 2F GKS S5A&0GNRAOdzI 2 NBQ Coefod theAAER G 2
in the first instance; and, that the Tribunal should consider the cost impact on
consumers and therefore not grant leave lightly. To support this argument
evidence would be led about the regulatory approach taken in other jurisdictions
("the New Approach”).

In order to make these arguments it was necessary to consider the expertise
available to lead and support these arguments. It was determined to rely on the
consumer organisations' own expertise in combination with external economic
expets. Upon review of the prepared material however, Counsel formed the
view that the material was not sufficient to support the New Approach. Further it
had transpired that the AER had agreed that the applications by the Distributors
did raise serious issseand therefore the Distributors would be granted leave to
appeal by the Tribunal.

In order to proceed, it was therefore necessary to return to consideration of the
detailed grounds. These were again narrowed to focus on the procedural
faimess of the AEY &4 RSOA&A2Y Ay NBflFGA2y (2 (K
UED's new business model.

Ultimately Counsel and our solicitors advised that:

1 In this case the review hearing will be conducted at a very high level of
technical and economic complexity;

1 Whilst @nsumer Action and CUAC would most likely be able to establish,
under section 71L(3)(c) of the NEL, that the interests of their constituents
YIed 0S I FTFSOGSR o0& (G(KS RSOA&A2Y NBO
on granting the application to intervene Wask whether the intervention
will add value to the review process, or engage in a manner which is likely

to confer a genuine benefit upon those constituents;

1 Given the very limited resources available, Consumer Action and CUAC
were not in a position t@repare submissions which either grappled with
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the relevant issues at a sufficient level of detail, or which carried
sufficient weight to counter the expert evidence which would be adduced
by the Distributors at the review hearing (in practice it was rclea
discussions with legal advisers that an expert needed to be world leading
to meet this standard);

1 These considerations impact negatively upon the prospects of
establishing that Consumer Action and CUAC would, as interveners, "raise
a matter that willnot be raised by the AER or the applicant” as required
by section 71L(3)(a) or would present information, material or
submissions which were "likely to be better presented if submitted by the
user or consumer intervener rather than another party to theieew' as
required by section 71L(3)(b);

1 Accordingly, based on the material prepared by Consumer Action and
CUAC to date, it is likely that the Tribunal may acknowledge that a prima
facie right to standing as an intervener is made out, but will question the
practical utility of exercising such a right given the insufficiencies in the
submissions proposed to be advanced once that intervention is granted,;

1 Thus, it is not clear that the Tribunal would ultimately grant the
application to intervene;

1 Further, evenif the application to intervene were successful, under
section 71X of the NEL, costs could be awarded against Consumer Action
and CUAC if the Tribunal were of the view that they had conducted their
intervention without due regard to the costs and time umed by other
parties as a result of that conduct. Given the hostile posture adopted by
certain Distributors in response to the application to intervene, such a
costs application is a real risk;

1 Weighing up all these considerations, on balance, the agiic to
intervene ought to be withdrawn;

1 If Consumer Action and CUAC nevertheless wanted to continue, they
should consider appearing unrepresented, given that public interest
organisations that appear without legal representation may be held to
less rigoous standards of conduct of a proceeding and may thus be less
likely to be the subject of an adverse costs order.

Consumer Action and CUAC withdrew its notice to intervene on 24 January 2011.
Despite the advice that a public interest organisation 'maytaob a more
sympathetic hearing before the Tribunal, it was Consumer Action and CUAC's
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view that to proceed posed an unacceptable risk to the two organisations
because:

1 of the legal advice received regarding the strength of the case;
1 the risk of an advese costs order under section 71X of the NEL; and
1 such 71X arguments had already been foreshadowed by some of the
DistributorsO O
Ol n our experience consumer 1inte
review process and in the regul

effectively | ocked o uthoseodécisions.eTheT
NEL provides consumer representatives with a right to apply for leave to
intervene but because of the time, resources, technical and legal
expertise required, as well as potential cost risks involved in taking court
action,suchinte venti on is unl ik
(see footnote 3)

odo tINIASAQ lFoAfAdGe (G2 FLIWISIHEKkAYISNBSYS
While the Distributors must be able to argue their case and demonstrate that
they have grounds for appeal, there is little or no deterrent for the Distributors
G2 WKI@S | 32Q | YR | lwhagelttfey beli@dve)additioaal 2 F
revenue can be gained. Indeed, even a spend of tens of thousands of dollars in
legal fees (which are tax deductible for corporations) is dwarfed by the potential
for multi-million dollar gains in revenue through successfppeals. Despite
being a regulated entity, a Distributor can exert considerable control over the
information available to the regulator, or at least the format and timeliness of its
information sharing with the regulator. A strategic Distributor may wamt t
ensure that the regulator is not fully informed early in the process and/or that
additional information can be produced at appeal stage. This is not to say that
the Distributors have been behaving this way, but it does point out the power
relationship etween a regulator and a regulated entity.

Appellants have only 15 business days after a determination to lodge an
application for leave and review. However, one may anticipate that a business
the size of a network operator would prepare potential appenatters well in
advance based on indications from talks with the regulator, draft decision etc.
The 15 days deadline is therefore unlikely to be much of a deterrent for a
Distributor to lodge an appeal.
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0Our experience with the interyv
O0pr od e sls sewewere lgathing on the go. This was exacerbatec

by the timing of the appeals (over the Christmas break), difficulty in
accessing legal teams, lack of knowledge of the process, and the overa
timelines of the intervention. It was particularly confusing because none
of the parties (legal team, Consumer Action, CUAC, technical expert) ha
any experience in distribution pricing appeal processes and as such all

parties were | ooking for

(see footnote 3)

Third parties wishing to intervene in th@peal process were only given 15 days

to prepare their notice of intention to intervene after the Tribunal issued the
hearing directions on 1 December 20F0While these notices do not require a
potential intervener to outline its case in any detail, itka & O2y G Ay & LI
2F GKS YFGGSNA lo62dzi 6KAOK G(KYVMthtdSNAZY
party intervener is unlikely to allocate resources and prepare for an intervention

prior to the Distributors appeal notices having been lodged. Theag also be
fAYAUSR AYRAOFGAZ2Y a4 (2 6KIFIG GKS 5Aaf
determination. SP AusNet, for example, circulated a media release welcoming
GKS 1'9wQa RSOAaAz2zy> adlaay3da GKFAGY af{t |
to successfully meet the demands and challenges over the next five years and
NBaLRYR LRaAGAGSt e (2 (KS® NorethBassithey a S
odzaAySaa RSOARSR (2 FLWLISH F3FAyaa af
Furthermore, the timing ofK S +* A OG 2 NA Iy NB3Idzf | §2 NB LIS
determinations, creates another challenge for potential interveners. In order to
intervene in the current review, a notice had to be lodged on 15 December 2010

and an application for leave to interveneipallating the matters to be raised and

the grounds, had to be lodged by 24 January 2011. A consumer group wishing to
intervene needs to access legal assistance and external expertise, as well as
allocating internal resources to the process. It is indiaply more difficult to

source staff and expertise over the main summer holiday period compared to

other times of the year. As such, the timing creates additional hurdles. Chapter

6 of the NER (part E) stipulates the broad timelines for EDPR procelsese

timelines include a requirement on the AER to commence a review 24 months

% Note that the Mnister for Energy of the relevant jurisdiction does not apply for leave if he/she
wants to intervene in the Tribunal proceedings.

% Australian Competition Tribunal, Directions, 1 December 2010.

% SP AusNeSP Aus Net responds to Final Decision onrglecDistribution Price RevieMedia
release, 29 October 2009.
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prior to a decision taking effect (the reset) and to complete a review (publish
final decision)at least2 months prior to reset. Resets in Victoria occur on 1
January becawsthe price control period is based on calendar years rather than
financial years (as in other states) and this clearly impacts on the timing of the
reviews. However, for consumer group interveners, moving the decision (and
hence any appeals) forward byly a few weeks could have a positive impact on
their ability to participate.

The NEL requires third party interveners to raise matters that are different to
those matters that will be raised by the AER or the Distributor, and/or present
information/material in a better manner than another party participating in the
review. This requirement poses a major challenge for any consumer group
developing an application for leave to intervene. It is practically impossible for a
consumer group intervener tknow what the AER or Distributors will raise prior
to lodging their application for leave.

OWe donot dedpreoceshaaf di scove
successful outcomes with the short timelines the review process impose
on the organisations. Basically, a key barrier in itself is to be prepared

enough for such a short but resource intensive process. We @stion
whether it would be at all possible for a consumer group to have the
capacity to reach that | ev
(see footnote 3)

If a third party is granted leave to intervene, it can raise matters that were not
raised by the Distributors and thus create a new risk for the Distributtiis. risk
factor is effectively zero if the Tribunal hearing is between the Distributors on
one side and the AER on the other as the Tribunal then only hears matters raised
by the Distributors (appellants). Although the NEL allows the AER to raise
mattersnot raised by the Distributors (or interveners), as long as it does not raise
new grounds, it is unlikely to do so because it would effectively mean that they
question their own decision in the first plad®.

It is clear that the Distributors, as the agfants, drive the review process.
Although the NEL provides for other voices to be heard during the proceedings,

the reality is that due to a lack of resources, information and technical expertise,

as well as financial risks and tight timelines, it isywdifficult for a third party
consumer group to successfully lodge an application for leave to intervene, let
Ff2yS 0SS oftS G2 AyFtdzSyOS GKS ¢NAROdzy | f

¥ NEL 710(1)
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The NEL provides consumer groups with a right to apply for leave to intervene.
However, theimpression is that the NEL does not envisage how a consumer
IANRdzLd Yl & FOGdz-fte 3ASG adlyRAy3a G2 Ayl
maya NI yi €SI @2SQx (GKS b9 NBljdzANSaE GKS ¢
in regards to leave to intervenéAs such the Tribunal can be expected to make a

LINF 3YFGAO RSOAAA2Y Ay NBIFNRa G2 3INFyG
for leave to intervene would thus in all likelihood need to be very specific and/or
authoritative in order for the Tribunal todar its case. It is unlikely that a
consumer group that applies to intervene on a more general basis, e.g. that the
S5AAUNROdzI2NRARQ | LIJSHfa AYLRaS aixayirfaol
hurdle.

The right to apply for leave to intervene thuserely becomes a tokenistic right

that makes the NEL seem more fair and balanced on paper. This is not in line
with the intents for the NEL amendment as explained in the South Australian

t I NI Al Y S yRersong/withiansoffici¥nt interest in the drigl decision are

able to intervene, as well as jurisdictions, and user and consumer associations
YR AYGiSNBad 3INRdzLJa sRGK GKS €SI @S 2F |

1% parliament of South Australia, Legislative Council, Hansard 16 October 2007, p 891.
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4. Barriers to intervention

Consumer Action and CUAC's attempt to intervene in the merits revieeeps
has shown that the design of the merits review process presents a range of
barriers to meaningful participation by consumers or organisations.

4.1 Financial resources

Prior to making the decision to intervene in the Tribunal proceedings, consumer
organisations will typically have to secure external funding to undertake the
WLINRE 2SO0 Qo | 2y adzyYySNI ! QGAz2zy FyR [ ! 1/ g
Consumer Advocacy Panel but there is of course no guarantee that the Panel is
willing or able to fd future appeal intervention efforts. Lack of financial
resources will thus be a barrier for all consumer organisations seeking to
intervene in the appeals process. Furthermore, the tight timelines associated

with an appeals process create a significant NNA SNJ (2 O2y adzY SNJ
ability to raise the funds required prior to notifying the court of their intentions.

The alternative approach, to plan and prepare for an appeal during the price
review process would add to the cost and it is diffictdt see how an
organisation can make a convincing business case for such a project prior to the
AER handing down its final decision. The financial constraints also underpin or
exacerbate other barriers such as access to technical and legal expertise.

4.1.1 Technical expertise

Consumer organisations allocate significant resources to participate in EDPR
reviews. The approximately two year long review period, the high volume of
information and the technical nature of the issues discussed, mean that
signifiant staff resources are allocated towards the reviews. In addition,
external expertise in areas such as economics and engineering need to be
contracted from time to time. Organisations like Consumer Action and CUAC
choose to allocate these resources besa of the significant financial impact
price review decisions have on their constituents.

OWe donoét believe it is possibl
timeframes, let alone having the substantid financial resources required
to ensure such experts are willing to make an affidavit and potentially
be subject to a crossexamination in court. Again, the level of expertise
required by a court process and the costs attached seemed out of reacl
foraconsumer organisati ol

(see footnote 3)
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In a court process an expert does not merely mean expertise and qualifications in
0KS NBfS@lIyld FTAStRaO® | 2yadzySNJ ! OGAzy
expectation of senior counsel will be to call uptre expertin a field to witness

Ay (GKSAN OFaSod ¢KAAa YSIkya | O2yadzYySNI 2
(and pay for) a weknown authority on the subject matter. The likelihood of

such independentexpertise being readily available, woienowned and not

already in the employ of the regulator or one of the Distributors is very small.

0The technical expertise require
identifying the O6suitabled iIissue
know whom these experts wer e rtedhe
Basically, consumer organisations do not have established relationships
with experts in specific fields of finance, engineering or economics. Our

approach was therefore to engage an economist who previously had
undertaken work for Consumer Action diring the price review process to
assist in identifying the issues and suitable experts. However, it became
increasingly clear how important perception is to mounting a successful

court application and senior counsel would be reluctant to put any
expertbut t he expert on the
(see footnote 3)

4.1.2 Legal expertise and representation

Further to the technical expertise barrier outlined above, the negatratf the

legal framework and obtaining adequate legal representation to effectively
intervene in a merits review process creates other challenges for consumer
organisations.

0The number of | aw firms with
proceedings are limited and most of those are in all likelihood already
engaged by Distributors or the AER) and are thus prohibited from
acting for a consumer organisation due to conflict (even if they wished
to). Furthermore, to secure senior counsel with interest, experience anc
willingness to represent an organisation on a prebono basis is again no
small challenge. Indeed, other parties to theeview had already
approached some of the senio
(see footnote 3)

A Tribunal review involving all five Victorian distribution businesses assvtie
AER and other potential interveners results in a number of senior counsel being
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involved in the review representing the various parties. The sheer number of
parties (especially the number of Distributors) thus creates constraints on the
pool of le@l (and technical) expertise available, particularly those with
experience of EDPRs.

Furthermore, paying for legal advice is prohibitively costly and consumer
organisations would have no choice but to engage a legal team on-bgnm
basis. However, abe subject matter is highly technical in character the role of
the legal team can easily become more time consuming than anticipated and
beyond what may typically be expected from a {m@no engagement. A pro
bono relationship tends to change the abhjltio ‘demand’ service and tmarshal
responses quickly. It can also, understandably, impact on a law firms' and
barrister's willingness to allocate resources. The need for legal representation in
itself thus creates a barrier for consumer groups to pdpate in review
processes.

4.2 Access to information

In order for the Tribunal to grant a consumer organisation leave to intervene, the
NEL requires that its application demonstrates that it will raise matters that are
different to those matters thatill be raised by the AER or the Distributor(s), or
that they are likely to present the material in a better manner than another party
participating in the review’® These requirements present a significant hurdle
for consumer organisations developing apptions for leave. Consumer Action
and CUAC, for example, were unable to ascertain what matters the AER and the
Distributors would raise. While a request for further information about their
cases was put to all of the Distributors, only one of the [stars (United
Energy) was willing to provide such informatiSh.

OVe think the court process, which dictates that an organisation must
seek leave to intervene, but does not guarantee any disclosure of
information before leave hasbeen granted, in itself produces a
challenged
(see footnote 3)

OLNEL 71L(3)(a)(b)
192 Note that Jemena did provide Consumer Action/CUAC with its leavizatipn in December.
This application set out all the matters that Jemena raise in the review and was received with the
offer to explain the grounds in more detail if required. It was only the fuller submission
NBIljdzZSatd SR 08 [/ 2y adzYe@rhatvaag ejgcteak / | ! / Qa £ S f
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Being unable to access relevant information creates another challenge for
consumer groups. For example, information provided to the AER as commercial
in-confidence may be referred to inhé issues raised in the Distributors
applications for leave and review, but third parties are not granted access to this
information when developing their applications for leave to intervene. There
may be sound reasons for not granting access to commenciaonfidence
information but it nonetheless creates a challenge for a third party aiming to
contest the matter being appealed.

olt is questionable to what ex
Distributors would have helped us. In reality we would not have had the
resources to go through it all, so even if the Distbutors had come to the
table, we probably wouldndt have

Anot her information barrier was:s

information in relation to factual matters (such as whether or not the
AER did annualise theBloomberg data in relation to setting the debt risk
premium)o
(see footnote 3)

4.3 Timelines

Chart 2 below illustrates both the short timelines of the review process (purple)
and Consumer Action and CUR& GAYStAySa FyR Gl aja
within this framework. The Tribunal organises the review process according to
expectations of a target timeline stipulated in the NEL and although the
deadlines and timing may vary somewhat between Triburaliews, the
following outline of the Victorian Distributors appeal to the Tribunal can
demonstrate what typical review timelines mean for various parties.

The AER published its Final Decision on Friday 29 October 2010. Subsequently
the Distributors (aswell as other potential appellants) had three weeks, until
Friday 19 November, to file their initial applications for leave and review by the
Australian Competition Tribunal. These initial applications must stipulate the
specific matters they seek reviesn and the grounds for which a review should

be granted. However, the initial applications do not contain detailed outlines of
the Distributors arguments.
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Oct29

+ AER Decision

= DBs lodge application for leave and review

Decl

= Tribunal issues directions for hearing

Dec 10

* CALC /CUAC has initialmeeting with legal team

Dec 15

« Intervener file notice ofintention to intervene

Dec23

+ CALC /CUAC has agreement with legal team and funding secured

Jan 6

+ Firstmeeting of CALC /CUAC “intervention project” team

Jan 10

= DBs to serve submissions to AER and other Applicants

Jan 12

* CALC /CUAC provided legal team with its initial application

Jan 13

* Meeting with Senior Counsel
+ CALC /CUAC advised to take a different approach in their application

Jan 18

* CALC/CUAC provided legal team with new application

Jan 21

* Meeting with Senior Coumsel
+ CALC/CUAC advised to take a different approach (meore similar to initial application)

Jan 22

* CALC /CUAC provided legal team with final application

Jan 23

» Senior Counsel and legal team conferenced
+ Informed CALC /CUAC that they were unable to proceed

Jan 24

* Deadline for interveners to lodge application and affidavits
* CALC /CUACwithdrew itsnotice to intervene

Feb 7

* AER to serve submission to applicants

Feh 9

+DBs to serve AER and interveners with hearing material
* AER to serve DBs and interveners with hearing material

Feb 17

= Tribunal hear application for leave to review and leave to intervene

« Tribunal review

* Tribunal decision (late May 2011 per NEL target timelines)

Kt

NI v ¢AYSEtAySa F2NJ GKS F LILISH €

>

a

LINEZ

¢

Saa



Consimer groups along with other third parties wishing to intervene had until 15
December to file a notice with the Tribundf This notice did not need to
contain any information about the matters they wished to raise or the grounds
for why they should be hed. Any material filed with the Tribunal is made
available to all other parties participating in the review process.

The next step was then for the intervener/s to develop their applications for

leave. These applications outline the matters they wishaise, their arguments

and the legal grounds for why the applications should be hedltese
applications for leave had to be filed on 24 January and, if no application is
lodged, the intervener withdraws its notice. The Tribunal heard the applications

for leave to intervene, as well as the applications for leave to review, on 19
February. Any party granted leave then has the opportunity to have their case
KSINR o0& GKS ¢NAROdzylf RdzZNAYy3I (GKS NBGJAC
GAYSt Ay BriQund, 2viNdh is 8 &ake a decision within three months after
applications have been granted leal/8.

That the regulatory periods for Victorian Distributors commence at the beginning

of the calendar year instead of the financial year creates a challengself for

Victorian consumer organisations wanting to intervene in the merits review
LINE OS&daod ¢KS GAYAY3I 2F GKS '9wQa NEB:3
organisations have to develop their application for leave over a few weeks in late
Decemberand early January. These timelines created a significant challenge for

| 2yadzySNJ ! OGAz2y FyR [ 11/ Qa AYGSNBSyGa
combined with external expertise (such as senior legal advice) being unavailable

for a large proportion of thisperiod hampered the development of their
application for leave.

4.4 Costs orders
The Tribunal may order that a party to the review pay all or a part of another
LI NI & Q& NB howdér, indoadér ioxequire an intervener representing

% The timelines for applications to intervene were decided by the Tribunal in its directions

hearing on 1 December 2010.

1NEL71Q stipulates that the Tribunal must use its best endeavours to make a determination in

respect of theapplication for review within 3 months after the Tribunal grants leave. However, if

the Tribunal is unable to make a determination in respect of the application within the standard

period, or that period as extended, the Tribunal must, by notice in vgjtextend the standard

period or that period by a specified period. KS GAYSt Ay Sa F2NJ G§KS ¢ NA o6 dzy
Victorian Distributors appeals have been extended. The hearing is now expected to take place in

July 2011.

1B NEL 71X(2)
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small/medium usrs to pay the costs of another party, the Tribunal must have
due regard ta'%
T ¢KS 02380 AYOdzZNNBR o0& Fy20§KSNI LI NIi &

or
f ¢KS GAYS GKS ¢NARodzylf aLISyid 2y KSI NJ
conduct; or

1 The time anoter party spent on preparing their case due to the
AYUGSNIBSYSNDa O2y RdzOGT 2NJ

1 The submissions and arguments made to the Tribunal by another
party 1%’

This means that a costs order canly be made against a consumer group where
it has conducted its case withbdue regard to the costs that would have to be
incurred by another party to the review as a result of their conduct, or without
due regard to the time required by the Tribunal or another party to hear or
prepare their case. In light of legal advice fged regarding difficulty in
presenting a strong technical basis for intervention through the presentation of
new material this risk is not small and would be sufficient to deter many
community organisations and their Boards of Directors from proceeding.

oWe found the risk of a costs ol
created an additional constraint under the short timelines. The
Distributors are obviously acutely awae of this risk to consumer
organisations seeking to intervene as we received letters from the
Distributors shortly after the notice of intention to intervene was served
that raised the potential costs to the organisations and requested us to
immediately produce our information. As all five Distributors appealed
the AERGs decision, we could pot

uso
(see footnote 3)

The risk of having a costs order imposed on them is a major concern for third
party interveners. A consumer group could potentially be rendered insolvent if it
had a costs order imposed on them by the Tribunal. Even if insolvency were not
to eventuate,it is not clear that funders (often governments) would view the
payment of legal costs for an unsuccessful intervention as consistent with the

1% small/medium useor consumer intervenaneans a user or consumer intervener consisting of

an association or group of which (a) the members are only small to medium users or end users,
or (b) an object or purpose is to promote the interests of small to medium users ouserd.
YTNEL 71X(2) (a to c)
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