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Executive Summary 

 

Executive Summary 
 
Australian electricity distribution businesses (Distributors) are natural monopoly 
businesses that operate the poles and wires networks. The revenues of 
Distributors are therefore regulated by the Australian Energy Regulator (AER) 
through five year pricing determinations to ensure that the prices claimed 
represent efficient revenue levels. Under the National Electricity Law (NEL), 
5ƛǎǘǊƛōǳǘƻǊǎ ƘŀǾŜ ǘƘŜ ǊƛƎƘǘ ǘƻ ǎŜŜƪ ŀ ǊŜǾƛŜǿ ƻŦ ǘƘŜ !9wΩǎ ǇǊƛŎŜ ŘŜǘŜǊƳƛƴŀǘƛƻƴǎ 
through a merits review process by appealing decisions to the Australian 
Competition Tribunal (the Tribunal). 
 
Since the AER took on the function as the economic regulator of Distributors 
across the (National Electricity Market) in 2008, it has conducted price reviews in 
Queensland, South Australia, ACT, New South Wales and Victoria.  Distributors 
have extensively utilised their review rights by launching appeals against the 
!9wΩǎ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴ ƛƴ ŀƭƭ ƻŦ ǘƘŜ ƧǳǊƛǎŘƛŎǘƛƻƴǎ ŜȄŎŜǇǘ ǘƘŜ !/¢Φ  
 
Electricity prices have been rising significantly over the last few years for a 
number of reasons and are causing a financial strain for many ordinary 
consumers, especially low-income households. With distribution prices 
representing an average of 40% of a consumers' bill, the Electricity Distribution 
Price Review (EDPR) is one of the few inputs into rising prices that consumer 

representatives can potentially 
influence, and by doing so, help to 
represent consumer interests and 
thereby mitigate financial 
pressure on households. 
 
Consumer Action Law Centre 
(Consumer Action) and the 
Consumer Utilities Advocacy 
Centre (CUAC) actively advocated 
consumer interests in the AER's 
formal consultation process 
towards its draft and final 
decision for Victorian network 
prices for 2011-2015. Both 
organisations formed the view, 
that on balance, the AER's 

Since the AER took on the 

function as the economic 

regulator of Distributors across 

the (National Electricity Market) 

in 2008, it has conduc ted price 

reviews in Queensland, South 

Australia, ACT, New South 

Wales and Victoria.  

Distributors have extensively 

utilised their review rights by 

launching appeals against the 

AERõs final decision in all of the 

jurisdictions except the ACT.  
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decision making process had been extensive, thorough and in accordance with 
(NEL) and National Electricity Rules (NER) requirements, and that the final 
decision represented a fair and reasonable outcome for Victorian consumers. 
 
Following the AER's decision, however, each of the five Victorian Distributors 
took advantage of their right to seek a merits review of the AER's decision. It was 
the view of Consumer Action and CUAC that the merits review allowed 
5ƛǎǘǊƛōǳǘƻǊǎ ǘƻ ΨŎƘŜǊǊȅ-ǇƛŎƪΩ ǘƘŜ ƭŜŀǎǘ ŀŘǾŀƴǘŀƎŜƻǳǎ ƳŀǘǘŜǊǎ ƛƴ ǘƘŜ !9wΩǎ ƻǾŜǊŀƭƭ 
decision, without having to contest any elements of the decision they want 
retained.  For a Distributor, there is little to lose in applying to the Tribunal for 
review, whilst the Tribunal may theoretically deliver a decision that is less 
advantageous to the Distributors, the ability of Distributors to cherry-pick means 
that in practice, the worst outcome of an appeal is likely to be ǘƘŀǘ ǘƘŜ !9wΩǎ 
decision is maintained.  
 
Following the announcement of the Distributors to appeal against the AEwΩǎ 
decision on 19 November 2010, in December 2010, Consumer Action and CUAC 
ƭƻŘƎŜŘ ŀ ƴƻǘƛŎŜ ǘƻ ƛƴǘŜǊǾŜƴŜ ƛƴ ǘƘŜ ¢ǊƛōǳƴŀƭΩǎ ǇǊƻŎŜŜŘƛƴƎǎ ŦƻǊ ǘƘŜ ŦƛǾŜ ±ƛŎǘƻǊƛŀƴ 
5ƛǎǘǊƛōǳǘƻǊǎΩ ŀǇǇŜŀƭǎΦ Consumer Action and CUAC believed it was important to 
represent consumers in the merits review so there was a balanced 
representation of claims to the Tribunal and to try to ensure that network prices 
were kept to a reasonable level. This report documents the experiences of 
Consumer Action and CUAC in seeking to intervene in the merits review. It tracks 
their learning, identifies the barriers to consumer intervention, highlights the 
deficiencies in the current merits review process in facilitating balanced 
representation and efficient outcomes and ultimately explores scenarios for 
reform.  

Despite the significant efforts of the organisations and their staff in preparing 
their case for intervention, on the basis of legal advice Consumer Action and 
CUAC withdrew their notice to intervene in January 2011. The barriers to their 
intervention included: 

¶ the significant financial resources required to facilitate effective 
participation in the appeal process, such as legal representation, senior 
counsel and expert technical advice (of worldwide standing); 

¶ the timelines for developing applications for leave to intervene; 

¶ the NEL requirement for consumer representatives to be granted leave by 
the Tribunal to intervene; 

¶ the NEL criteria for consumer intervention; 

¶ potential risks faced by consumer interveners of a costs order against 
their organisations; 
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¶ ǘƘŜ ǘƛƳƛƴƎ ƻŦ ǘƘŜ !9wΩǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴǎ ƛƴ ±ƛŎǘƻǊƛŀ ǿƘƛŎƘ ǊŜǉǳƛǊŜǎ 
consumer interveners to develop their application for leave to intervene 
over the Christmas/summer holiday period (when staff, legal and 
technical consultants are commonly scheduled for leave); 

¶ lack of access to 'commercial in confidence' information of Distributors; 
and 

¶ no requirement for the AER to provide intervening parties with 'factual' 
information throughout the appeals process. 
 

/ƻƴǎǳƳŜǊ !Ŏǘƛƻƴ ŀƴŘ /¦!/Ωǎ ŀǘǘŜƳǇǘ ǘƻ ƛƴǘŜǊǾŜƴe in the merits review process 
shows that the current review arrangements are designed around the theoretical 
principle that all parties may achieve standing to participate in appeals 
processes. To be a legitimate option for consumers, however, it must instead be 
designed around the principle that it has a real ability to ensure that all parties 
can participate in the appeals process in an effective manner.  
 
The significant increases in distribution costs and the number of appeals made to 
the Tribunal since the AER became the economic regulator, and all NEM 
jurisdictions obtained access to merits reviews, are clear signals that the current 
arrangements are not working in the interest of consumers. Rather, they are 
clearly working against the interest of consumers, resulting in network costs 
hundreds of millions of dollars higher than they would have been based on AER 
determinations.  
 
Consumer Action and CUAC explore a number of scenarios that address these 
shortcomings in the merits review. Given that EDPR reviews are extensive, 
thorough and consultative, Consumer Action and CUAC form the view that this 
cannot be replicated in a relatively short Tribunal process. 
 
There seems little value in tweaking current arrangements to enhance the 
probability of consumer organisations being able to intervene in merits reviews 
as it is likely that the process will continue to present insurmountable barriers to 
consumer intervention.   
 
The effectiveness of a merits review vs a judicial process is examined, including 
the notion of  accountability, regulatory certainty, correct initial decisions, 
stakeholder views, minimising gaming, minimising delays and costs.  
 
Ultimately Consumer Action and CUAC believe the only workable solution to this 
problem is to ensure that Distributors do not have access to apply for a merits 
ǊŜǾƛŜǿ ƻŦ ǘƘŜ !9wΩǎ ŜƭŜŎǘǊƛŎƛǘȅ ǇǊƛŎŜ ŘŜǘŜǊƳƛƴŀǘƛƻƴǎΦ ¢ƘŜ Ǌƛǎƪ ƻŦ ǎƛƎƴƛŦƛŎŀƴǘ 
regulatory error, they argue, is adequately managed by replacing the right to a 
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ƳŜǊƛǘǎ ǊŜǾƛŜǿ ƻŦ ǘƘŜ !9wΩǎ ŜƭŜŎǘǊƛŎƛǘȅ ǇǊƛŎŜ ŘŜǘŜǊƳination with a right to a judicial 
review.  
 
Concerns regarding the scope of review available under judicial review, can be 
addressed by enhancing the NEL, specifically relating to the way in which the AER 
makes a price determination. 
 
Chapter Overview 
 
This report documents barriers to consumer groups seeking to intervene in the 
merits review process and discusses scenarios for how they can be rectified.  
 
The text boxes in sections 3 and 4 of the report are based on conversations with 
staff from Consumer Action and CUAC a few weeks after the notice for 
intervention was withdrawn.1  ¢ƘŜ ǎǘŀŦŦ ƛƴǾƻƭǾŜŘ ƛƴ ǘƘŜ ΨƛƴǘŜǊǾŜƴǘƛƻƴ ǇǊƻƧŜŎǘΩ 
reflected upon the challenges experienced and the barriers they faced during the 
process, what they could have done differently in hindsight, and learnings to be 
passed on to other potential future interveners.  
 
¢ƘŜ Ψ.ŀŎƪƎǊƻǳƴŘΩ section outlines the significant price impact EDPR decisions 
have on consumers, as well as the lengthy and thorough process required to 
reach these decisions. 
 
The second section Ψ!ǇǇŜŀƭ ŀǊǊŀƴƎŜƳŜƴǘǎ ŀƴŘ Ǉŀǎǘ ŀǇǇŜŀƭǎΩ provides an 
overview of past jurisdictional appeal arrangements as well as past appeals.  It 
also discusses relevant current arrangements in Britain and its recent reforms 
and comparisons with the Australian arrangements. 
  
Historically, Distributors in jurisdictions with access to merits reviews have 
ŘŜƳƻƴǎǘǊŀǘŜŘ ŀƴ ŜŀƎŜǊƴŜǎǎ ǘƻ ŀǇǇŜŀƭ ŀƎŀƛƴǎǘ ǊŜƎǳƭŀǘƻǊǎΩ ǇǊƛŎŜ ŘŜǘŜǊƳƛƴŀǘƛƻƴǎ 
compared to jurisdictions with judicial review arrangements only. The 
5ƛǎǘǊƛōǳǘƻǊǎΩ ƛƴŘǳǎǘǊȅ ōƻŘȅΣ ǘƘŜ 9ƴŜǊƎȅ bŜǘǿƻǊƪǎ !ǎǎƻŎƛŀǘƛƻƴ ό9b!ύΣ Ƙŀǎ ŀƭǎƻ 
been a keen lobbyist for appeal arrangements to include merits review 
processes.  
 
Although there are overseas appeal arrangements that also allow distributors to 
access merits ǊŜǾƛŜǿ ŀǊǊŀƴƎŜƳŜƴǘǎΣ .ǊƛǘŀƛƴΩǎ ƳƻŘŜƭΣ ŦƻǊ ŜȄŀƳǇƭŜΣ ŦŜŀǘǳǊŜǎ 
mechanisms absent in the National Electricity Law (NEL).  In Britain, the review 
body re-opens the whole determination and the distributors thus risk an adverse 

                                                        
1
 These conversations are based on two meetings.  The meeting with CUAC (Jo Benvenuti and 

David Stanford) took place on 20 April 2011 and the meeting with Consumer Action (Janine 
Rayner) was held on 5 May 2011.  
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outcome from an appeals process.  The lack of this risk in the Australian context 
ƳŜŀƴǎ ǘƘŀǘ 5ƛǎǘǊƛōǳǘƻǊǎ ŀǊŜ ŀōƭŜ ǘƻ ΨŎƘŜǊǊȅ-ǇƛŎƪΩ ǘƘŜ ƛǎǎǳŜǎ ŦƻǊ ǘƘŜƛǊ ŀǇǇŜŀƭΦ  ¢ƘŜ 
analysis provided in this report indicates that Australian Distributors currently 
enjoy an extraordinary advantage in regards to appeal arrangements and as such 
it can be expected that they would vehemently oppose any attempt to adjust 
current arrangements. 
 
Section 3 Ψ¢ƘŜ ŎǳǊǊŜƴǘ ƳŜǊƛǘǎ ǊŜǾƛŜǿ ƳƻŘŜƭΩ provides an outline of the current 
legal framework as well as the intention behind the merits review arrangements 
stipulated in the NEL. It also provides an overview of the legal advice Consumer 
Action and CUAC received throughout the process, which demonstrates how the 
NEL creates barriers to consumer representation in itself.    
 
The NEL outlines the rights and obligations for Distributors, consumer 
representatives and other parties seeking to appeal or intervene in Tribunal 
proceedings.  It also outlines the powers and obligations of the Tribunal.  
 
It is clear, however, that the Distributors, as the appellants, drive the review 
process.  Although the NEL provides for other voices to be heard during the 
proceedings, the reality is that due to a lack of resources, information and 
specialist technical expertise, as well as financial risks and tight timelines, it is 
practically impossible for a third party consumer group, to successfully lodge an 
ŀǇǇƭƛŎŀǘƛƻƴ ŦƻǊ ƭŜŀǾŜ ǘƻ ƛƴǘŜǊǾŜƴŜΣ ƭŜǘ ŀƭƻƴŜ ōŜ ŀōƭŜ ǘƻ ƛƴŦƭǳŜƴŎŜ ǘƘŜ ¢ǊƛōǳƴŀƭΩǎ 
decisions. 

The right to apply for leave to intervene thus becomes a tokenistic right that 
makes the NEL seem more fair and 
balanced on paper.  This is not in 
line with the intents for the NEL 
amendment as explained in the 
South Australian Parliament in 
нллтΥ άPersons with a sufficient 
interest in the original decision are 
able to intervene, as well as 
jurisdictions, and user and 
consumer associations and interest 
groups with the leave of the 
¢ǊƛōǳƴŀƭΦέ2 

Section 4 Ψ.ŀǊǊƛŜǊǎ ǘƻ ƛƴǘŜǊǾŜƴŜΩ 
discusses the barriers experienced 

                                                        
2
 Parliament of South Australia, Legislative Council, Hansard 16 October 2007, p 891. 

The ôpower-balanceõ between 

the stakeholders needs to be 

adjusted.  Simply having a law 

that allows consumer groups 

the right to appeal or apply for 

leave to intervene in the merits 

review process does not create 

such a ôpower-balanceõ.  

Indeed, Consumer Action and 

CUACõs experience suggests 

the apparent 'right' is little 

more than window dressing.  
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firsthand by Consumer Action and CUAC. It also contains tips for future 
interveners (if contemplating an intervention within the current framework) and 
reflects on the relationship between the regulatory arrangements and appeal 
mechanisms. 
 
This section highlights barriers to consumer group participation, such as 
difficulties in accessing information, stringent timelines, financial risks (adverse 
costs order), and lack of financial resources, as well as how these factors impact 
on the ability to access legal and technical expertise.   
 
¢ƘŜ ΨǇƻǿŜǊ-baƭŀƴŎŜΩ ōŜǘǿŜŜƴ ǘƘŜ ǎǘŀƪŜƘƻƭŘŜǊǎ ƴŜŜŘǎ ǘƻ ōŜ ŀŘƧǳǎǘŜŘΦ  {ƛƳǇƭȅ 
having a law that allows consumer groups the right to appeal or apply for leave 
ǘƻ ƛƴǘŜǊǾŜƴŜ ƛƴ ǘƘŜ ƳŜǊƛǘǎ ǊŜǾƛŜǿ ǇǊƻŎŜǎǎ ŘƻŜǎ ƴƻǘ ŎǊŜŀǘŜ ǎǳŎƘ ŀ ΨǇƻǿŜǊ-
ōŀƭŀƴŎŜΩΦ  LƴŘŜŜŘΣ /ƻƴǎǳƳŜǊ !Ŏǘƛƻƴ ŀƴŘ /¦!/Ωǎ ŜȄǇŜǊƛŜƴŎŜ ǎǳƎƎŜǎǘǎ ǘƘŜ 
apparent 'right' is little more than window dressing. 
 
The final section Ψ/ƻƴŎƭǳǎƛƻƴ ŀƴŘ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴΩ provides a discussion of 
scenarios for improvements to the current framework arrives at a 
recommendation to remove the Distributor's rights to the merits review 
mechanism stipulated in the NEL.  
 
The intention of the NEL is clearly to ensure that third party stakeholders can 
participate, and have their voices heard, in the event of a review process as well 
as exposing the Distributors to the potential risk of having the review broadened.  
In reality however, a consumer voice is highly unlikely to be present at the 
ŀǇǇŜŀƭ ǎǘŀƎŜ ŀƴŘ ǘƘŜ 5ƛǎǘǊƛōǳǘƻǊǎ Ŏŀƴ ǉǳƛǘŜ ǎŀŦŜƭȅ ŀǇǇŜŀƭ ǘƘŜ !9wΩǎ ŘŜŎƛǎƛƻƴǎ 
without facing the risk of consumer groups broadening the matters considered 
ōȅ ǘƘŜ ǇŀƴŜƭΦ .ŀǎŜŘ ƻƴ /ƻƴǎǳƳŜǊ !Ŏǘƛƻƴ ŀƴŘ /¦!/Ωǎ ŜȄǇŜǊƛŜƴŎŜ ǿƛǘƘ ǘƘŜ ŀǇǇŜŀƭǎ 
process and the analysis presented in this report, urgent amendments to the NEL 
are required to be enacted prior to the next round of EDPR reviews. 
 
The barriers highlighted in section 4 ensure that no consumer group should 
expect to successfully participate in an appeals process.  The only real scenario is 
thus to remove the right to apply for merits reviews from all stakeholders. 
 
Consumer Action and CUAC arrived at this conclusion after considering the 
realistic outcomes of the following three scenarios: 
 

1) To make minor amendments to the NEL, and allocate financial resources 
for consumer interveners, with the aim to enhance consumer 
participation in appeals processes. 
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2) To amend the NEL in order to introduce more risk to the Distributors if 
they decide to appeal EDPR decisions. 

3) ¢ƻ ŀƳŜƴŘ ǘƘŜ b9[ ǘƻ ǊŜƳƻǾŜ ǘƘŜ 5ƛǎǘǊƛōǳǘƻǊǎΩ ŀŎŎŜǎǎ ǘƻ ƳŜǊƛǘǎ ǊŜǾƛŜǿǎ 
and thus rely on judicial review arrangements alone.  

 
In regards to scenario 1, the value of tweaking current arrangements to enhance 
the probability of consumer organisations being able to intervene in merits 
reviews must be carefully assessed.  Consumer Action and CUAC regard these 
ǎŎŜƴŀǊƛƻǎ ŀǎ Ψōŀƴd-ŀƛŘΩ ƳŜŀǎǳǊŜǎ ŀǎ ǘƘŜƛǊ ƻǿƴ ŜȄǇŜǊƛŜƴŎŜ ǿƛǘƘ ǘƘŜ ¢Ǌƛōǳƴŀƭ 
process demonstrated that the current arrangements are not actually designed 
to have consumer participation in the reviews.  Acting on scenario 1 can thus 
result in a change-process that adds very little practical value to the problem that 
needs to be resolved. 
 
In regards to scenario 2, Consumer Action and CUAC acknowledge that the 
framework currently in place in Great Britain reduces the Distributors ability to 
ΨŎƘŜǊǊȅ-ǇƛŎƪΩ ŀƴŘ ǘƘŀǘ recent developments can promote regulatory 
accountability, as well as improve the power balance between the various 
parties participating in price reviews. However, the cost impacts on interveners 
(as well as the regulator and ultimately consumers) make this scenario 
undesirable. 
 
/ƻƴǎǳƳŜǊ !Ŏǘƛƻƴ ŀƴŘ /¦!/Ωǎ ŀǘǘŜƳǇǘ ǘƻ ƛƴǘŜǊǾŜƴŜ ƛƴ ǘƘŜ ƳŜǊƛǘǎ ǊŜǾƛŜǿ ǇǊƻŎŜǎǎ 
has proved that consumer organisations do not have the resources to 
successfully participate in merits reviews.  Review arrangements should thus not 
be designed around the theoretical principle that all parties may achieve 
standing to participate in appeals processes.  They should be designed around 
the principle that it has a real ability to ensure that all parties can participate in 
the appeals process in an effective manner.  As this appears unachievable, the 
ƻƴƭȅ ǊŜƳŀƛƴƛƴƎ ǎŎŜƴŀǊƛƻ ƛǎ ǘƻ ƳƛƴƛƳƛǎŜ ǘƘŜ 5ƛǎǘǊƛōǳǘƻǊǎΩ ƻǇǇƻǊǘǳƴƛǘȅ ǘƻ ƎŀƳŜ ǘƘŜ 
regulatory framework to the cost of end users.  Scenario 3, to ensure that 
Distributors do not have access to apply for a merits reǾƛŜǿ ƻŦ ǘƘŜ !9wΩǎ 
electricity price determinations, is thus the only workable solution. 
 
This report recommends repealing Distributor's rights to a merits review in the 
NEL, while maintaining their access to judicial review, to adequately ensure that 
the AER's process of making the decision was reasonable, that the decision was 
within the power of the AER and is not so unreasonable that no reasonable 
decision maker could have reached that conclusion. 
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1. Background 

 
1.1 Electricity Distribution Price Determinations 

The national electricity market includes the monopoly distribution network 
businesses that distribute electricity to end-users. The Australian Energy 
Regulator (AER) has been responsible for the economic regulation of these 
distribution networks since 1 January 2008.  Chapter 6 of the National Electricity 
Rules (NER) sets out the approach the AER must take in regards to the economic 
regulation of distribution businesses (Distributors).3  
 
In Victoria, electricity distribution costs typically make up between 40-45% of 
ŘƻƳŜǎǘƛŎ ŎǳǎǘƻƳŜǊǎΩ ŜƭŜŎǘǊƛŎƛǘȅ ōƛƭƭǎΦ  ¢ƘŜ нлмм-2015 Electricity Distribution Price 
Review (EDPR) decision resulted in a 6% increase in expected revenue for the 
Distributors in 2011 (compared to 2010) and further increases of between 5.5% 
and 8% for each of the years thereafter.4 However, there are significant 
variations in customer impacts from these increases between the network areas.  
In the case of the 2011-2015 determination, customers in SP AusNet and 
WŜƳŜƴŀΩǎ ƴŜǘǿƻǊƪ ŀǊŜŀǎ ŀǊŜ ŦŀŎƛƴƎ ǘƘŜ ƘƛƎƘŜǎǘ ƛƴŎǊŜŀǎŜǎ ǿƘƛƭŜ /ƛǘƛǇƻǿŜǊΩǎ 
customers are facing the lowest.   
 
Table 1 AER Final decision for Victorian Distributors, change in network prices (nominal)

5
  

 Citipower Powercor Jemena SP AusNet UED 

2011 
 

-4% 2.7% 7.7% 12.8% 3% 

2012-2015  
(Average) 

7.2% 6% 5.7% 7.2% 6.4% 

 
As the network price is a component of the total price charged by retailers, it is 
important to look at how changes to the network prices impact on the retail 
prices ultimately paid by customers6.  According to the !9wΩǎ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴΥ 
 

(T)he result for customers from this decision is that retail price changes 
for 2011 are expected to range from a reduction of 1.6 per cent (for 
Citipower) to an increase of 5.1 per cent (SP AusNet). Annual nominal 
increases in prices averaging between 2ς3 percent for the remainder of 

                                                        
3
 See the National Electricity Rules p. 582-593.  

4
 AER, Final Decision, Victorian electricity distribution network service providers, Distribution 

determination 2011ς2015, October 2010, p IX. 
5
 Based on Table 4 in AER, Final Decision, Victorian electricity distribution network service 

providers, Distribution determination 2011ς2015, October 2010, p X. 
6 Whether consumers actually benefit from any price decreases is difficult to quantify as retail 

charges are unregulated and therefore not transparent. 
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the period are needed to finance the approved capital program and to 
meet rising costs.7 

 
Table 2 below demonstrates the significant impact EDPR decisions can have on 
ŀƴ ŀǾŜǊŀƎŜ ŎƻƴǎǳƳǇǘƛƻƴ ƘƻǳǎŜƘƻƭŘΩǎ ŀƴnual bill. In South Australia, for example, 
the EDPR decision for ETSA Utilities resulted in a 6% increase in the first year.  
This is equivalent to an annual bill increase of over $80 for a typical South 
Australian household just to pay for increases in network costs.8   
     
Table 2 Price impact (nominal) on end users, estimated impact of EDPR decisions on average 
annual retail bills

9
  

Jurisdiction/ 
Year of decision 

Network Year 1 Year 2 Year 3 Year 4 Year 5 

South Australia 
(2010) 

ETSA 
 

6% 3.4% 3.4% 3.4% 3.4% 

 
 
 
 
Victoria 
(2010) 

Citipower 
 

-1.6% 2.9% 2.9% 2.9% 2.9% 

Powercor 
 

1.1% 2.5% 2.5% 2.5% 2.5% 

SP AusNet 
 

5.1% 2.9% 2.9% 2.9% 2.9% 

Jemena 
 

3.1% 2.3% 2.3% 2.3% 2.3% 

United 
Energy 

1.2% 2.6% 2.6% 2.6% 2.6% 

 
Queensland 
(2010) 

Ergon 
 

11.6% 1.8% 1.8% 1.8% 1.8% 

Energex 
 

6.8% 2.7% 2.7% 2.7% 2.7% 

 
 
New South 
Wales (2009) 

Energy 
Australia 

7.15% 5.28% 5.62% 5.96% 4.2% 

Country 
Energy 

5.36% 5.77% 5.54% 5.88% 0 

Integral 
 

5.03% 3% 3.12% 0.92% 0 

ACT (2009) ActewAGL 4.15% 1.36% 1.36% 1.36% 1.36% 

                                                        
7
 AER, Final Decision, Victorian electricity distribution network service providers, Distribution 

determination 2011ς2015, October 2010, p I 
8
 Bill impact calculation based on a typical South Australian household with an annual electricity 

bill of $1400.  See AER media release, !9wΩǎ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴ ƻƴ ǘƘŜ {ƻǳǘƘ !ǳǎǘǊŀƭƛŀƴ ŘƛǎǘǊƛōǳǘƛƻƴ 
determination for ETSA utilities, May 2010.  
9
 Sources: AER, Final Decision South Australia, May 2010, p xxxiv. AER, Final Decision Victoria, 

October 2010, p x. AER, Final Decision Queensland May 2010, p xxxix and xl. AER, Final Decision 
NSW, April 2009, p 320, 322 and 324. AER, Final Decision ACT, April 2009, p xxvi. 
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1.2 The Electricity Distribution Price Review process 

Chapter 6 of the National Electricity Rules (NER) sets out the approach the AER 
needs to take to the economic regulation of Distributors.10 The Distributors must 
periodically apply to the AER to determine their total revenue requirements for 
periods of at least five years.  This process begins 24 months before the end of 
the current regulatory period and takes about five months.  The AER prepares 
and publishes a framework and approach paper for each determination. 
Approximately half way into the price review (and no less than 13 months before 
the end of the current regulatory period) the Distributors must submit a 
compliant regulatory proposal and a proposed negotiation framework for their 
distribution services.11 
 
Table 3 Timelines for the 2010-15 review 

Date Event 

19 December 2008 The AER published its Framework and Approach Position Paper 

6 March 2009 Submissions closed on the Framework and Approach Position 
Paper 

29 May 2009 The AER published its Framework and Approach  
 

30 November 2009 The Distributors submitted their Regulatory Proposals to the AER 

17 December 2009 The AER held a public forum on the Distributors' Regulatory 
Proposals 
 

December 2009 The AER consulted on the proposed negotiated distribution 
service criteria 

February 2010 Submissions closed on the regulatory proposal 
 

May 2010 wŜƭŜŀǎŜ ƻŦ ǘƘŜ !9wΩǎ ŘǊŀŦǘ ŘŜǘŜǊƳƛƴŀǘƛƻƴǎ ŀƴŘ ŎƻƴǎǳƭǘŀƴǘǎΩ 
reports 

June 2010 The AER held a public forum on its draft determinations 
 

23 July 2010 The Distributors submitted their Revised Proposals  
 

19 August 2010 Submissions closed on revised proposals and draft determination 

29 October 2010 The AER released its Final Decision and Determinations 
 

The Victorian EDPR Review process 2010-15 
 
The EDPR process allows for consumer groups and other interested stakeholders 
to submit their views and responses throughout the process.  Although EDPR 
reviews are necessarily highly technical in nature, and stakeholders that have 

                                                        
10

 See the National Electricity Rules p. 582-593 for the approach that the AER must adopt.   
11

 ACCC, AER Strategic Plan and Work Program 2009-11 (2009), p 16 
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significant interest in the outcomes (price and quality of service) may find it 
ŘƛŦŦƛŎǳƭǘ ǘƻ ŜŦŦŜŎǘƛǾŜƭȅ ǇŀǊǘƛŎƛǇŀǘŜ ƛƴ ǎǳŎƘ ŀ ǘŜŎƘƴƛŎŀƭ ǊŜǾƛŜǿΣ ǘƘŜ !9wΩǎ ǇǊƻŎŜǎǎ 
does facilitate stakeholder input through various avenues; ǘƘŜ !9wΩǎ /ƻƴǎǳƳŜǊ 
Consultative Forum, public forums and submissions.  The AER clearly allocates 
significant resources to the EDPR reviews and has processes in place to facilitate 
input from stakeholders.12 Consumer Action and CUAC, amongst other 
stakeholders, also allocate significant resources (relative to the total resources 
available to them) to represent their constituents in the process.  The nearly two 
year long Victorian 2010-15 EDPR process can be divided into six stages: 
 
1. Establishing framework and approach 

¶ In December 2008, the AER published its preliminary position paper on 
the framework and approach for the five Victorian Distributors in 
anticipation of the 2011-15 distribution determination.  This preliminary 
position paper was open for consultation until early March 2009.  AER 
published a final framework and approach paper in May 2009.  This paper 
stated the form of control that will apply to the distribution services 
provided by the five Distributors in the 2011-15 regulatory period, and set 
out the likely approach to the classification of services and the application 
of a service target incentive scheme, efficiency benefit sharing scheme 
and demand management incentive scheme.13 

 
2. The Distributors regulatory proposals and consultation 

¶ In November 2009, the five Victorian Distributors submitted their 
regulatory proposals together with supporting information to the AER.  
The proposals covered the 2011 to 2015 regulatory period and included 
information on the Victorian electricity distribution network service 
providers' proposed capital and operating expenditure (capex and opex) 
for the period. The AER commenced formal consultation on the 
regulatory proposals in late December 2009.14 

 
3. Draft decision and draft determinations 

¶ In early June 2010 the AER published its draft decision and draft 
determinations on the regulatory proposals submitted by the five 
Distributors.   

 
                                                        
12

 Estimates by the Essential Services Commission Victoria indicate that their price review for the 
2005-10 period cost the regulator approximately $7m. Paul Fearon, Chief Executive, Essential 
Services Commission, A Practitioners Perspective, in Public Utility Regulation, Melbourne 
University Law School, 23 January 2006.  
13

 See AER website: www.aer.gov.au/content/index.phtml/itemId/725003 
14

 See AER website: www.aer.gov.au/content/index.phtml/itemId/732540 
 

http://www.aer.gov.au/content/index.phtml/itemId/725003
http://www.aer.gov.au/content/index.phtml/itemId/732540
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4. Revised regulatory proposals and consultation 

¶ The Victorian electricity distributors had until late July 2010 to submit 
revised regulatory proposals to the AER. Submissions to the draft decision 
and revised regulatory proposals closed on 17 August 2010. 

5. Further consultation on the debt risk premium 

¶ In September 2010, the AER published a paper outlining its approach for 
measuring the debt risk premium: AER draft approach for measuring the 
debt risk premium for the Victorian Electricity Distribution 
Determinations.  

 
6. Final decision and final determinations 

¶ On 30 October 2010, the AER published its final decision and 
determinations for the 2011-2015 regulatory period.  

 
Consumer Action and CUAC were relatively satisfied that the EDPR process 
ŜƴŘƛƴƎ ǿƛǘƘ ǘƘŜ !9wΩǎ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴ ŀƴŘ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ŦƻǊ ǘƘŜ нлмм-15 
regulatory period in October 2010 was extensive, thorough and in accordance 
with NEL and NER requirements. The process lasted for nearly 23 months 
(commencing with a preliminary position paper on framework and approach, 19 
December 2008). The AER reports published at the different stages of the 
process comprise 3,894 pages in total.  The EDPR process elicited:  
 

¶ 51 submissions from interested stakeholders, totalling 816 pages 

¶ 15 consultants reports to the AER, totalling 1,660 pages 

¶ Proposals and submissions from the Distributors to the AER, totalling 
4,632 pages 

 
/ƻƴǎǳƳŜǊ !Ŏǘƛƻƴ ŀƴŘ /¦!/Ωǎ ǇǊƛƳŀǊȅ ƛƴǘŜǊŜǎǘ ƛƴ ǘƘŜ ±ƛŎǘƻǊƛŀƴ 95tw ǊŜǾƛŜǿ ƛǎ ǘƘŜ 
significant financial impact the decisions have on the community.  The 
organisations also have an interest in broader issues such as the effective 
implementation of the NEL objectives and in the efficiency, reliability, 
affordability and sustainability of the system generally.15 
 
In their initial regulatory proposals in November 2009, the Distributors each 
proposed increases in expenditure that significantly exceeded what they had 
spent during the 2006-10 regulatory period. Overall, the Distributors requested 
that capital expenditure rise by around 66% (compared to their actual spending 

                                                        
15

 See Appendix A and B for a more detailed outline of Consumer Action and CUAC's work in the 
energy area. 
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during the 2006-10 period) and operating expenditure by 36%.16  In its draft 
decision, the AER significantly reduced the increases sought by the Distributors.  
In relation to capital expenditure the AER proposed an average increase of 16% 
($2billion less than that sought by the Distributors). The AER proposed an 
increase of 2% to the operating expenditure.17  In the final decision however, the 
AER agreed to a 45% ($4.7billion) increase for capital expenditure and 32% 
($2.7billion) for operating expenditure compared to the 2006-10 period.18  
 
 

 
 
Chart 1 Increases sought by the Distributors in their initial proposals and increases allowed by 
the AER at draft decision and final decision stage. 

 
 
When the AER makes changes from the draft decision to the final decision stage, 
the cost differential for households may amount to hundreds of dollars.  Table 4 
below shows the difference between the draft and final reports by Distributor for 
total revenue per customer, or the amount of total revenue paid on average by 
customers of each of the Distributors. 
 

                                                        
16

 AER, Draft Decision, Victorian electricity distribution network service providers, Distribution 
determination 2011ς2015, June 2010, p vi 
17

 Ibid, p vii-ix 
18

 AER, Final Decision, Victorian electricity distribution network service providers, Distribution 
determination 2011ς2015, October 2010, p ii 
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Table 4 Total Revenue allowed in the Draft and Final Decision of the AER  ($2010), per 

customer
 19 

Distributor Draft Report Final Report  Change (%) 

Citipower 
 

$3,465 $3,636 4.9% 

Powercor 
 

$3,095 $3,380 9.2% 

Jemena 
 

$2,830 $3,119 10.2% 

SP AusNet 
 

$3,255 $3,778 16.1% 

United Energy 
 

$2,239 $2,615 16.8% 

Averages 
 

$2,943 $3,296 12.0% 

Note: Percentages are based on the differences between Draft and Final Reports by distributor 
divided by the customer numbers presented in the Draft Report. 

 
The table shows that total revenue by customer between the draft and final 
decision increased across all networks, ranging from 4.9% for Citipower to 16.8% 
for United Energy.  Any wins for the Distributors during the appeals process will 
increase these percentages further as additional revenue will be granted with no 
change in customer numbers. 

                                                        
19

 These calculations were produced by Orion Economic Services in its analysis of the impact on 
customers from the AER Draft Report, Final Report and Appeals, January 2011. 
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2. Appeal arrangements and past appeals 

 
2.1 Merits Reviews and judicial reviews 

Under the current legislative and regulatory process, Distributors are not only 
able to seek judicial review of a decision made by the AER (which is accepted as 
an appropriate accountability for all government and administrative decision-
makƛƴƎύΣ ǘƘŜȅ Ŏŀƴ ŀƭǎƻ ǎŜŜƪ ǘƻ ǊŜǾƛŜǿ ǘƘŜ !9wΩǎ ŘƛǎǘǊƛōǳǘƛƻƴ ŘŜŎƛǎƛƻƴǎ ƻƴ ǘƘŜ 
merits ς that is, ask the Tribunal to consider and make the decision anew. 
 
In general terms, a merits review is a process where someone who was not 
involved in reaching the original decision reconsiders the facts, law and policy 
ŀǎǇŜŎǘǎ ƻŦ ŀ ŘŜŎƛǎƛƻƴΦ  ¢ƘŜ ǊƻƭŜ ƻŦ ǘƘŜ ǊŜǾƛŜǿ ōƻŘȅ ƛǎ ǘƻ ΨǎǘŜǇ ƛƴǘƻ ǘƘŜ ǎƘƻŜǎΩ ƻŦ 
the primary decision maker when reviewing their decision.20 The broad purpose 
of a merits review is to determine whether the ƻǊƛƎƛƴŀƭ ŘŜŎƛǎƛƻƴ ǿŀǎ ΨŎƻǊǊŜŎǘ ŀƴŘ 
ǇǊŜŦŜǊŀōƭŜΩΦ  aŜǊƛǘǎ ǊŜǾƛŜǿǎ Ŏŀƴ ǘŀƪŜ ǇƭŀŎŜ ƻƴ ǘƘŜ ƎǊƻǳƴŘǎ ƻŦ ŀƴ ŜǊǊƻǊ ƻŦ ŦŀŎǘ-
finding by the regulator and incorrect or unreasonable exercise of discretion by 
the regulator (having regard to all circumstances).  
 
In contrast, judicial or administrative review is a more limited form of review that 
essentially undertakes a review of the process by which the decision was made 
and the legality of the decision, such as, whether the process of making the 
decision was reasonable, whether principles of procedural fairness were 
observed, whether there was bias on the part of the decision-maker, and that 
the decision was within the power of the decision-maker to make and is not so 
unreasonable that no reasonable decision maker could have reached that 
conclusion.  
 
Both Consumer Action and CUAC have on numerous occasions raised concern 
about the use of merits reviews for regulatory decisions in the energy market.21  
In 2006 Lowe and Nelthorpe published the report; ΨGrounds for appeal: 
representing the public interest in the review of regulatory decision making in 
ǘƘŜ ŜƴŜǊƎȅ ƳŀǊƪŜǘΩ ǿƘƛŎƘ discusses in detail the role of judicial review and 
concluded that judicial review alone provides the greatest likelihood of 
participation by public interest organisations, as well as promoting public interest 

                                                        
20

 Administrative Review Council, What decisions should be Subject to Merit Review? ARC 
Publications 1999.   
21

 See for example, Consumer Action and CUAC Submission to the Ministerial Council on Energy 
2006 Legislative Package: Gas and Consumer Advocacy at 
www.ret.gov.au/Documents/mce/_documents/CALC_CUAC20061219171549.pdf and Consumer 
Action Submission to the Review of the Essential Services Act 2001, 29 June 2007. 

http://www.ret.gov.au/Documents/mce/_documents/CALC_CUAC20061219171549.pdf
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outcomes.22  It thus recommended against the use of any form of merits review 
for price review decisions.  The report argues that as judicial reviews include 
fewer grounds for which a review may be sought it basically limits the 
5ƛǎǘǊƛōǳǘƻǊǎ ŀōƛƭƛǘȅ ǘƻ ΨƎŀƳŜΩ ǘƘŜ ǊŜǾƛŜǿ ǇǊƻŎŜǎǎ ōȅ ǇƛŎƪƛƴƎ ŀƴŘ ŎƘƻƻǎƛƴƎ 
elements of a decision to appeal. Furthermore, the report highlighted the 
difficulties consumer groups have experienced in obtaining standing in merits 
review processes, the short time available to the appeal body to review the 
decision (and the lack of key stakeholder input due to not obtaining standing), 
the costs to a consumer group intervening in a merits review and that adding a 
liability for the costs of other parties where unsuccessful would effectively 
guarantee that consumer groups would not participate in a review process.    
 

¢ƘŜ 5ƛǎǘǊƛōǳǘƻǊǎ ƛƴŎŜƴǘƛǾŜ ǘƻ ΨƎŀƳŜΩ ōƻǘƘ ǘƘŜ ǊŜƎǳƭŀǘƻǊȅ ǇǊƻŎŜǎǎ ŀƴŘ ǘƘŜ ǊŜǾƛŜǿ 
arrangements is a widely acknowledged issue, including amongst regulators. For 
example, as the former Chief Executive of the Essential Services Commission 
(ESC) stated:  

 
The asymmetry of information and the amount of shareholder value at 
stake naturally creates significant incentives for businesses to pursue 
ǎǘǊŀǘŜƎƛŎ άƎŀƳƛƴƎέ ǎǘǊŀǘŜƎƛŜǎ ŘǳǊƛƴƎ ǘƘŜ ǇǊƻŎŜǎǎŜǎ ƻŦ ǊŜƎǳƭŀǘƻǊȅ ǇǊƛŎŜ 
reviews and to appeal the processes and the outcomes of those 
reviews.23 

 
2.2 Decisions appealed to the Competition Tribunal 

Since the AER took on the function as the economic regulator of distribution 
businesses across the NEM in 2008, it has conducted EDPRs in Queensland, 
{ƻǳǘƘ !ǳǎǘǊŀƭƛŀΣ !/¢Σ bŜǿ {ƻǳǘƘ ²ŀƭŜǎ ŀƴŘ ±ƛŎǘƻǊƛŀΦ  !ǇǇŜŀƭǎ ŀƎŀƛƴǎǘ ǘƘŜ !9wΩǎ 
final decision have been lodged with the Australian Competition Tribunal 
(Tribunal) by Distributors in all of the jurisdictions except the ACT. 
 
Lƴ bƻǾŜƳōŜǊ нллф ǘƘŜ ¢Ǌƛōǳƴŀƭ ƳŀŘŜ ƻǊŘŜǊǎ ǾŀǊȅƛƴƎ ǘƘŜ !9wΩǎ b{² ŘƛǎǘǊƛōǳǘƛƻƴ 
determination 2009ς10 to 2013ς14 by: 

¶ determining the weighted average cost of capital (WACC) to be based on 
an AugustςSeptember 2009 averaging period for the 10-year bond rates. 
This results in increasing the nominal vanilla WACC for the NSW 
Distributors (Country Energy, Energy Australia and Integral Energy) to 
10.02% from around 8.80%. 

                                                        
22

 Catriona Lowe and Denis Nelthorpe, Grounds for appeal: representing the public interest in the 
review of regulatory decision making in the energy market, September 2006. 
23

 Paul Fearon, Chief Executive, Essential Services Commission, A Practitioners Perspective, in 
Public Utility Regulation, Melbourne University Law School, 23 January 2006, p 7.  
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¶ increasing the controllable operating expenditure allowance for Energy 
Australia by $4.5 million to $2,582 million (in 2008ς09 dollars).24  

 
In June 2010, Energex, Ergon Energy (Queensland) and ETSA Utilities (South 
Australia) lodged applications for review of the AER's decision regarding the 
value of imputation credits (gamma). Ergon Energy also sought review of aspects 
of its capital expenditure allowance, forecast customer service costs, demand 
forecasts, alternative control services (quoted services), the classification of 
street lighting services, the service target performance incentive scheme, and 
labour cost escalators. ETSA Utilities also appealed against the value of its 
opening regulatory asset base.25 
 
Most recently, all the Victorian Distributors lodged applications for review of the 
!9wΩǎ ŘŜŎƛǎƛƻƴ ǿƛǘƘ ǘƘŜ ¢Ǌƛōǳƴŀƭ ƛƴ 5ŜŎŜƳōŜǊ нлмлΦ LǎǎǳŜǎ ŀƭƭ ŦƛǾŜ ŘƛǎǘǊƛōǳǘƛƻƴ 
businesses appealed against were: 

¶ ¢ƘŜ !9wΩǎ ŀǇǇǊƻŀŎƘ ǘƻ ǎŜǘǘƛƴƎ ǘƘŜ ŘŜōǘ Ǌƛǎƪ ǇǊŜƳƛǳƳ 

¶ The value of imputation credits (gamma) 

¶ The indexation of regulated asset base (RAB) for inflation 
 
In addition to these issues the Distributors appealed against particular aspects of 
their determinations, including: 

¶ ¦ƴƛǘŜŘ 9ƴŜǊƎȅΣ /ƛǘƛǇƻǿŜǊΣ tƻǿŜǊŎƻǊ ŀƴŘ WŜƳŜƴŀ ŀǇǇŜŀƭŜŘ ǘƘŜ !9wΩǎ 
conclusions on their respective operating expenditure forecasts and 
allowances. 

¶ /ƛǘƛǇƻǿŜǊ ŀƴŘ tƻǿŜǊŎƻǊ ŀǇǇŜŀƭŜŘ ǘƘŜ !9wΩǎ ŘŜŎƛǎƛƻƴǎ ŀǎ ǘƻ ƴƻƳƛƴŀǘŜŘ 
events subject to cost pass through arrangements (specifically, in relation 
to measures resulting from recommendations of the Victorian Bushfire 
Royal Commission). 

¶ SP AusNet appealed the decision on cost pass through arrangements. 

¶ United Energy and Powercor appealed the application of pre-existing 
service incentive and efficiency incentive schemes. 

¶ Jemena sought review of an aspect of its capital expenditure allowance.26 
 

                                                        
24

 AER Statement at 
www.aer.gov.au/content/item.phtml?itemId=734813&nodeId=70d9e12017e3864c83ff81ff1afee
8b6&fn=AER%20statement%20on%20updates%20for%20NSW%20DNSPs%20distribution%20det
ermination%202009ς10%20to%202013ς14.pdf 
25

 See AER website: http://www.aer.gov.au/content/index.phtml/itemId/737663 
26

 AER Communication No. 355 - Review of the Victorian electricity distribution determinations by 
the Australian Competition Tribunal, circulated by email on 3 December 2010. 

http://www.aer.gov.au/content/item.phtml?itemId=734813&nodeId=70d9e12017e3864c83ff81ff1afee8b6&fn=AER%20statement%20on%20updates%20for%20NSW%20DNSPs%20distribution%20determination%202009–10%20to%202013–14.pdf
http://www.aer.gov.au/content/item.phtml?itemId=734813&nodeId=70d9e12017e3864c83ff81ff1afee8b6&fn=AER%20statement%20on%20updates%20for%20NSW%20DNSPs%20distribution%20determination%202009–10%20to%202013–14.pdf
http://www.aer.gov.au/content/item.phtml?itemId=734813&nodeId=70d9e12017e3864c83ff81ff1afee8b6&fn=AER%20statement%20on%20updates%20for%20NSW%20DNSPs%20distribution%20determination%202009–10%20to%202013–14.pdf
http://www.aer.gov.au/content/index.phtml/itemId/737663
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2.3 Past appeals against EDPR Decisions   

 
Victoria 

¢ƘŜ ±ƛŎǘƻǊƛŀƴ 5ƛǎǘǊƛōǳǘƻǊǎ ŀǊŜ ƴƻǘ ƴƻǾƛŎŜǎ ƛƴ ǊŜƎŀǊŘǎ ǘƻ ŀǇǇŜŀƭƛƴƎ ǘƘŜ ǊŜƎǳƭŀǘƻǊΩǎ 
ǇǊƛŎŜ ǊŜǾƛŜǿ ŘŜŎƛǎƛƻƴǎΦ  !ǇǇŜŀƭǎ ǿŜǊŜ ƭƻŘƎŜŘ ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ 9{/Ωǎ ŘŜŎƛǎƛƻƴ 
for the 2005-10 regulatory period as well as the Office of the Regulator-DŜƴŜǊŀƭΩǎ 
decision for the 2001-05 period.27 
 
The Essential Services Commission Act 2001 stipulates that a determination by 
the ESC can be appealed and, if so occurs, an Appeal Panel (consisting of three 
members) must be established.28  The role of the Appeal Panel is to undertake a 
merits review of the issues raised in the applications.29  In October 2005 the ESC 
handed down its EDPR Determination for the 2005-10 regulatory period.  The 
Final Decision resulted in annual real price reductions for the period, although 
the reductions in the final decision were lower than those anticipated in the draft 
decision.30     
 
Four of the Victorian Distributors (Powercor, Citipower, SP AusNet and United 
Energy) appealed against thŜ 9{/Ωǎ 95tw 5ŜŎƛǎƛƻƴ ŦƻǊ ǘƘŜ нллр-10 regulatory 
period.31  The Distributors made nine appeals in total (on 13 grounds) and of 
ǘƘƻǎŜ ǘƘǊŜŜ ŀǇǇŜŀƭǎ ǿŜǊŜ ǿƛǘƘŘǊŀǿƴ ōȅ ǘƘŜ 5ƛǎǘǊƛōǳǘƻǊǎΣ ŦƻǳǊ ǳǇƘŜƭŘ ǘƘŜ 9{/Ωǎ 
decision and two were set aside by the Appeal Panel. 
 
The two appeals set aside included an instruction for the ESC to re-examine the 
information provided by Powercor in relation to peak demand forecast and an 
ƻǾŜǊǘǳǊƴƛƴƎ ƻŦ {t !ǳǎbŜǘΩǎ a!LCL ǘŀǊƎŜǘǎΦ32  ¢ƘŜ ǊŜǾƛŜǿ ƻŦ tƻǿŜǊŎƻǊΩǎ ǇŜŀƪ 
demand forecast did not alter the outcome of the EDPR final decision but SP 
!ǳǎbŜǘΩǎ ƴŜǿ a!LCL ǘŀǊƎŜǘǎ ǊŜǎǳƭǘŜŘ ƛƴ ŀƴ ŀƳŜƴŘƳŜƴǘ ƻŦ ǘƘŜ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴ ŀƴŘ 
un-quantified customer impacts.  As stated by the ESC:  
 

¢ƘŜ ŜŦŦŜŎǘ ƻŦ ǘƘŜ !ǇǇŜŀƭ tŀƴŜƭΩǎ ŘŜŎƛǎƛƻƴ ƛǎ ǘƻ ŜŀǎŜ ǘƘŜ ǘŀǊƎŜǘ ŀƎŀƛƴst 
ǿƘƛŎƘ {t !ǳǎbŜǘΩǎ a!LCL ǇŜǊŦƻǊƳŀƴŎŜ ǿƛƭƭ ōŜ ŀǎǎŜǎǎŜŘΦ ¢Ƙƛǎ ŘŜŎƛǎƛƻƴ ǿƛƭƭ 
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 Paul Fearon, Chief Executive, Essential Services Commission, A Practitioners Perspective, in 
Public Utility Regulation, Melbourne University Law School, 23 January 2006.   
28

 Part 7 of the Essential Services Commission Act 2001. 
29

 ESC decisions can also be subject to judicial review heard by the Supreme Court of Victoria. 
30

 These reductions were average reductions and some customers would have experienced 
increases (depending on their network area and tariff type). 
31

 ¢ƘŜ 5ƛǎǘǊƛōǳǘƻǊΩǎ ǘƘŜƴ ŀǇǇŜŀƭŜŘ ǳƴŘŜǊ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ Essential Services Commission Act 
2001. 
32

 The MAIFI target is based on the Momentary Average Interruption Frequency Index, the total 
number of customer interruptions of one minute or less, divided by the total number of 
distribution customers. 
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not impact upon the X-factors in the CPI-X formula. However, it is likely to 
increase the potential for SP AusNet to earn rewards under the service 
incentive scheme because SP AusNet does not have to achieve as high a 
level of MAIFI performance on its rural network as set out in the Final 
Determination to access those rewards. This is likely to result in higher 
prices during the regulatory period than previously anticipated.33 

 
As the changes to the MAIFI target were directed by the Appeal Panel, no 
stakeholder consultation was undertaken prior to changing the determination. 
 
The former Chief Executive of the ESC has argued that the scenarios for 
regulatory reviews (judicial or merit) cannot be resolved independently of the 
method employed for regulation itself. As the building-block approach to 
regulation is both information intensive (which provides the Distributors an 
ƛƴŎŜƴǘƛǾŜ ǘƻ ΨƎŀƳŜΩ ǘƘŜ ǊŜƎǳƭŀǘƻǊȅ ǇǊƻŎŜǎǎύ ŀƴŘ ƛƴǾƻƭǾŜǎ ŀ ŎƻƴǎƛŘerable amount 
of regulatory discretion, the regulatory approach itself increases the likelihood of 
regulatory reviews. Paul Fearon stated that:  

 
Indeed, appeals of regulatory decisions can represent an extension of the 
gaming dynamic that is intrinsic to building block regulation, i.e. 
 

¶    Companies have strong incentives to present gamed cost forecasts 
during the initial regulatory review. 

¶    Regulators must ultimately use discretion when evaluating those 
forecasts and determining reasonable, forward-looking costs. 

¶ /ƻƳǇŀƴƛŜǎ Ŏŀƴ ŀǊƎǳŜ ǘƘŀǘ ǊŜƎǳƭŀǘƻǊǎΩ ŘƛǎŎǊŜǘƛƻƴ ǿŀǎ ǳƴǊŜŀǎƻƴŀōƭŜ 
and appeal the decision, thereby providing another opportunity to 
game cost projections that are imprecise and subjective to at least 
some extent.34 

 
South Australia 

The Essential Services Commission Act 2002 (South Australia) stipulates that the 
Distributor and/or the Minister may request the Essential Services Commission 
of South Australia (ESCOSA) to undertake a merits review of its price review 
decision.35  The Distributor, or any other party participating in the price review, 
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 ESC, Electricity Distribution Price Review 2006-10, Outcome of the Appeals against the Final 
Decision, Open letter, 23 February 2006. 
34

 Paul Fearon, Chief Executive, Essential Services Commission, A Practitioners Perspective, in 
Public Utility Regulation, Melbourne University Law School, 23 January 2006, p 22.   
35

 Essential Services Commission Act  (South Australia) 2002, Part 6.  
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can appeal the decision (or reviewed decision) to the court for a form of merits 
review.36  
 
!ŦǘŜǊ 9{/h{!Ωǎ ǇǊƛŎŜ ǊŜǾƛŜǿ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ŦƻǊ ǘƘŜ нллр-10 regulatory period, 
ETSA Utilities sought review of the decision relating to the regulatory asset base 
(RAB) and the equity beta.37  After a review of the decision, ESCOSA decided to 
confirm the price determinationΣ άŜȄŎŜǇǘ ƛƴ ǊŜǎǇŜŎǘ ƻŦ ǘƘŜ ǾŀƭǳŜ ƻŦ ǘƘŜ Ŝǉǳƛǘȅ 
beta used for the purposes of the Capital Asset PricinƎ aƻŘŜƭέΦ38  9{/h{!Ωǎ 
decision in respect of the value of the equity beta was to change that value from 
0.8 to 0.9. Consequently, ESCOSA also decided to change the following values for 
the purpose of the price determination: 
 

¶ the value of the WACC from 6.85% to 7.13% 

¶ the value of the X-factor from 0 to ς0.8% 

¶ the value used in the re-balancing control from 2.5% to 3.5%39 
 
Queensland 

The Queensland distribution businesses, Ergon Energy and Energex, did not have 
the opportunity to apply for merits review when the Queensland Competition 
Authority (QCA) was responsible for price determinations and there were no 
ŀǇǇŜŀƭǎ ƳŀŘŜ ŀƎŀƛƴǎǘ v/!Ωǎ ǇǊƛŎŜ ŘŜǘŜǊƳƛƴŀǘƛƻƴǎΦ ¢ƘŜ 9ƴŜǊƎȅ bŜǘǿƻǊƪǎ 
Association (ENA), however, was an active advocate for the introduction of 
merits reviews of electricity distribution price determinations in Queensland. In a 
submission to the QCA the ENA stated:  
 

The subjective nature of the decisions in the Draft Determination such as, 
the resource constraint on capital expenditure allowance, the treatment 
of efficiency gains, and the claw back on depreciation because of changed 
industry opinion on standard asset lives, merely reinforces the need for 
the introduction of a merits review for regulatory decisions impacting on 
distribution networks.40 
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 The court cannot consider new information. See Catriona Lowe and Denis Nelthorpe, Grounds 
for appeal: representing the public interest in the review of regulatory decision making in the 
energy market, September 2006, p 55. 
37

 ETSA Utilities, Application for Review, 19 April 2005 at 
http://archive.escosa.sa.gov.au/site/page.cfm?u=163 
38

 ESCOSA, Electricity Distribution (Variation) Price Determination, June 2005 at 
http://archive.escosa.sa.gov.au/site/page.cfm?u=163 
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 Ibid. 
40

 Energy Networks Association, Submission to the Queensland Competition Authority, 
Regulation of Electricity Distribution, Response to Draft Determination, 25 February 2005, p 2.  
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New South Wales 

In NSW, the Independent Pricing and Regulatory Tribunal (IPART) did not 
experience a Distributor appeal against their price review decisions during the 
time it was responsible for the economic regulation of NSW Distributors.  IPART 
decisions can be subject to a judicial review but not a merits review.  This process 
falls within the jurisdiction of the Supreme Court of NSW.41 
 
At the IPART Conference in May 2010, Tribunal member Sibylle Krieger argued 
against the use of merits reviews in relation to the economic regulation of 
infrastructure services.42  In her paper Krieger argues:  
 

What economic regulators do is to weigh up and balance the conflicting 
policy objectives in their charters and the competing interests of their 
ǎǘŀƪŜƘƻƭŘŜǊǎ ƛƴ ŀƴ ŜǾŜǊπŎƘanging economic and political environment.  In 
ǎƻƳŜ ƛƴǎǘŀƴŎŜǎΣ ǎǳŎƘ ŀǎ ǿŀǘŜǊ ǊŜƎǳƭŀǘƛƻƴΣ ŜǾŜƴ ǘƘŜ ŜǾŜǊπŎƘŀƴƎƛƴƎ ŎƭƛƳŀǘƛŎ 
environment is relevant. 
 
This is not territory in which the law and traditional legal processes are 
particularly helpful.  In a traditional legal contest there are clearly identified 
parties with more or less defined rights and claims which delineate and 
ŎƻƴŦƛƴŜ ǘƘŜ ǎŎƻǇŜ ŦƻǊ ŘŜŎƛǎƛƻƴπƳŀƪƛƴƎΦ  5ŜŎƛǎƛƻƴǎ ŀǊŜ ƳŀŘŜ ƭŀǊƎŜƭȅ ōŀǎŜŘ 
on the material and arguments which the parties put forward.  For each 
argument there is a proponent and an opponent. The role of the 
ŘŜŎƛǎƛƻƴπƳŀƪŜǊ ƛǎ ǳƳǇƛǊŜ ǊŀǘƘŜǊ ǘƘŀƴ ƻǊƛƎƛƴŀǘƻǊΦ ¢ƘŜ ƛƴǘŜǊŜǎǘǎ ƻŦ ǘƘƛǊŘ 
parties who are not directly involved count for little or nothing. 
 
That is not the world of economic regulation. In the pricing work which we 
do at IPART, the agency affected does not always even put forward a 
proposal. The core regulatory approach is more often than not originated 
by us and the interests of all affected stakeholders are relevant, whether 
they are represented or not. All important decisions are published in draft 
for comment, and all submissions are taken into account. 
 
While it is not the function of IPART to make consensus decisions, its 
processes do have the effect of narrowing down the topics on which 
stakeholder opinions differ. Sometimes we even persuade them to change 
their minds and sometimes they persuade us. At the end of the day, 
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 Monash Centre for Regulatory Studies, Faculty of Law, Keeping the Regulators Accountable: 
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 Krieger acknowledged that while her argument was not only relevant to IPART, some 
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regulators.  
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however, our job is to balance the competing interests and the frequently 
conflicting parameters set out in our terms of reference, and to find a 
middle way. 43 

 
The jurisdictional differences outlined above indicate that Distributors are more 
likely to challenge price determinations if they have access to merits reviews, 
and that these appeals do result in economic gains to the networks.  
Unsurprisingly then, the Energy Networks Association (ENA) has continuously 
been advocating for the Distributors access to merits reviews in relation to price 
ŘŜǘŜǊƳƛƴŀǘƛƻƴΦ  Lƴ 9b!Ωǎ ǾƛŜǿΣ ƳŜǊƛǘǎ ǊŜǾƛŜǿ 
is a core feature of an effective and balanced 
regulatory framework.  They argue that 
merits reviews will improve the quality, 
transparency and consistency of regulatory 
decision-making as well as ensuring decisions 
are supported by robust evidence.  They also 
state that merits reviews will reduce the risks 
to service providers, as well as the 
community, of regulatory error and failure.44   
Lowe and Nelthorpe, on the other hand, note 
that judicial review is specifically designed to 
address serious administrative error whilst 
permitting the exercise of discretion.45  
 
 
2.4 EDPR Determinations and appeal processes in Great Britain 

It is difficult to make international comparisons of review arrangements as the 
appropriateness and effectiveness of the review arrangements will depend on 
the broader legal system and regulatory environment.  However, due to recent 
debate and interesting developments in Great Britain Great Britain, this section 
looks at current and future regulatory and appeal arrangements in Great Britain 
and how these differ to the Australian energy market. 
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The Office of the Gas and Electricity Markets (Ofgem) is responsible for the 
ŜŎƻƴƻƳƛŎ ǊŜƎǳƭŀǘƛƻƴ ƻŦ DǊŜŀǘ .ǊƛǘŀƛƴΩǎ ŘƛǎǘǊƛōǳǘƛƻƴ ōǳǎƛƴŜǎǎŜǎΦ  Ofgem uses a 
similar regulatory approach to the AER.  Great Britain is thus a jurisdiction that 
can produce somewhat meaningful comparative analysis when compared to 
Australian price control decisions. 
   
hŦƎŜƳΩǎ ǇǊƛƴŎƛǇŀƭ ƻōƧŜŎǘƛǾŜ ƛǎ ǘƻ ǇǊƻǘŜŎǘ ǘƘŜ ƛƴǘŜǊŜǎǘǎ ƻŦ ŎƻƴǎǳƳŜǊǎΣ ŜȄƛǎǘƛƴƎ ŀƴŘ 
future, wherever appropriate by promoting effective competition.  It must also 
have regard to the need to secure that licensees can finance their regulated 
activities, and to the need to contribute to the achievement of sustainable 
development. Furthermore, it must have regard to the interests of individuals 
who are disabled or chronically sick, of pensionable age, with low incomes, and 
residing in rural areas.46  
 
Ofgem reviews the price controls every five years.  The price controls set the 
maximum amount of revenue that energy distribution businesses can take 
through charges they levy on users of their networks to cover their costs and 
earn them a return in line with agreed expectations.47  For the price reviews the 
Distributors are required to provide their forecast network and business costs 
using a building block framework. 
 
hŦƎŜƳΩǎ ǇǊƛŎŜ ǊŜǾƛŜǿ ǇǊƻŎŜǎǎ Ƙŀǎ ōŜŜƴ ǎƛƳƛƭŀǊ ǘƻ ǘƘŜ !9wΩǎ ŀǇǇǊƻŀŎƘΣ ǿƛǘƘ ōƻǘƘ 
regulators conducting step-by-step processes with extensive stakeholder 
consultation. In December 2009, Ofgem published its final decision for the 
current price controls (referred to as DPCR5), which runs from 1 April 2010 to 31 
March 2015. The Distributors then had until the first week of January 2010 to 
decide whether to accept Ofgems's final proposals (Decision) or to have the 
matter referred to the Competition Commission.48 
 
!ƭƭ 5ƛǎǘǊƛōǳǘƻǊǎ ŀŎŎŜǇǘŜŘ hŦƎŜƳΩǎ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴ ŀƴŘ ƴƻ ŀǇǇŜŀƭ ǘƻ ǘƘŜ 
Competition Commission were made.49 The decision not to appeal the price 
control determination to the Competition Commission occurred despite the 
distribution businesses publicly criticising the decision, and the WACC setting in 
particular.50 
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for the 2010-2015 price control, 8 January 2010.  
50

 See for example Utility Week, Network firms slam Ofgem for cost of capital ruling in price 
review, 21 December 2009 at www.utilityweek.co.uk/news/news_story.asp?id=84395&. 
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The current appeal arrangements in Great Britain allow the Distributors to refer 
the decision to the Competition Commission if they do not accept the changes to 
the licence agreements (effectively where the price controls are stipulated) set 
ōȅ hŦƎŜƳΦ  bƻ ƻǘƘŜǊ ǇŀǊǘƛŜǎ Ŏŀƴ ƛƴǘŜǊǾŜƴŜ ƛƴ ǘƘŜ /ƻƳǇŜǘƛǘƛƻƴ /ƻƳƳƛǎǎƛƻƴΩǎ 
redetermination process.  If other parties wish to appeal the decision they have 
to seek a judicial review.  As Ofgem is required to consult with the Secretary of 
State prior to amending licence agreements (which contain changes to the price 
controls) and the Secretary of State has the power to veto proposed 
amendments, other parties, in theory, also have the scenario to lobby the 
Secretary of State to use its veto powers if they disagree with the price review 
decision.51 

 

²ƘƛƭŜ ŘƛǎǘǊƛōǳǘƛƻƴ ōǳǎƛƴŜǎǎŜǎ ƛƴ DǊŜŀǘ .Ǌƛǘŀƛƴ ŀƭǎƻ Ŏŀƴ ŀǇǇŜŀƭ ǘƘŜ ǊŜƎǳƭŀǘƻǊΩǎ Ŧƛƴŀƭ 
decision, the businesses face more risk in doing so than their Australian 
counterparts.  In a comparative analysis of distribution businesses and their 
regulatory environment in Great Britain, NSW and Victoria, Littlechild and 
Mountain argue: 
  

Lƴ ōƻǘƘ ƳŀǊƪŜǘǎ ǘƘŜǊŜ ƛǎ ǇǊƻǾƛǎƛƻƴ ŦƻǊ ŀǇǇŜŀƭ ŀƎŀƛƴǎǘ ǘƘŜ ǊŜƎǳƭŀǘƻǊΩǎ ǇǊƛŎŜ 
control proposals or decisions.  In Great Britain, Ofgem proposes price 
caps (and associated incentive schemes) that distributors may accept or 
reject.  Ofgem will expect to refer any rejected proposal to the 
Competition Commission.  The Competition Commission is required to re-
open the whole matter and make its own recommendation on all aspects 
of the price control proposal.  Its recommendation may be more or less 
ŀŘǾŀƴǘŀƎŜƻǳǎ ǘƘŀƴ hŦƎŜƳΩǎ ǇǊƻǇƻǎŀƭ ƛƴ ǎƻƳŜ ƻǊ ŀƭƭ ǊŜǎǇŜŎǘǎΦ  Lƴ ǎƻƳŜ 
cases it has indeed been less advantageous to the appealing company.  
 
¢Ƙƛǎ ƳŜŎƘŀƴƛǎƳ ǇǊŜǾŜƴǘǎ ŀ ŘƛǎǘǊƛōǳǘƻǊ ŦǊƻƳ ΨŎƘŜǊǊȅ ǇƛŎƪƛƴƎΩ ς that is, 
accepting those aspects of a decision that it likes and appealing those 
aspects that it does not like.   It also obliges the distributor to consider 
ŎŀǊŜŦǳƭƭȅ ǿƘŜǘƘŜǊ ƛǘ Ƙŀǎ ŀ ǎǘǊƻƴƎ ŎŀǎŜ ōŜŦƻǊŜ ǊŜƧŜŎǘƛƴƎ hŦƎŜƳΩǎ ǇǊƻǇƻǎŀƭΦ  
In fact, only one electricity distribution price control proposal has been 
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appealed to the Competition Commission out of 42 such proposals made 
to date.  The inability to cherry pick and, the possibility of a worse 
ƻǳǘŎƻƳŜΣ Ŏŀƴ ōŜ ŜȄǇŜŎǘŜŘ ǘƻ ǎǘǊŜƴƎǘƘŜƴ hŦƎŜƳΩǎ ƘŀƴŘ ƛƴ ƳŀƪƛƴƎ ǇǊƛŎŜ 
control proposals.52   

 
Recent developments  

In October 2010, Ofgem announced its recommendations for a new regulatory 
approach to distribution price reviews.53  Changes to the appeals framework are 
important components of this new model.  Distribution businesses can continue 
to refer price control decisions to the Competition Commission for 
redetermination but under the new model third parties will also be able to 
request a redetermination.  According to one of the consultancies involved in the 
ǊŜǾƛŜǿ ǇǊƻƧŜŎǘΥ άOfgem has proposed a change whereby even if a company 
ŀŎŎŜǇǘǎ hŦƎŜƳΩǎ ǇǊƛŎŜ ŎƻƴǘǊƻƭ ŘŜŎƛǎƛƻƴΣ ŀƴƻǘƘŜǊ ƛƴǘŜǊŜǎǘŜŘ ǇŀǊǘȅ Ŏŀƴ ǊŜǉǳŜǎǘ 
Ofgem to exercise its discretionary power to refer the matter for 
redetermination, on the basis that price control determination may operate 
ŀƎŀƛƴǎǘ ǘƘŜ ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘέΦ54  The consultant notes that this would be an 
ƛƴǘŜǊŜǎǘƛƴƎ ŘŜǾŜƭƻǇƳŜƴǘ ŀƴŘ ƛǘ άƛƴŎǊŜŀǎŜǎ ǘƘŜ ƭƛƪelihood that companies will find 
themselves facing a Competition Commission redetermination, even if they 
ŀŎŎŜǇǘ hŦƎŜƳΩǎ ǇǊƻǇƻǎŀƭǎΦ Lǘ ƛǎ ƛƳǇƻǊǘŀƴǘΣ ǘƘŜǊŜŦƻǊŜΣ ǘƘŀǘ ŎƻƳǇŀƴƛŜǎ ŀǇǇǊƻŀŎƘ 
ǘƘŜ ǇǊƛŎŜ ŎƻƴǘǊƻƭ ǿƛǘƘ ǘƘƛǎ ƛƴ ƳƛƴŘέΦ55 
 
A report produced by LECG and commissioned by Ofgem, assessed the pros and 
cons of extending appeal rights to consumers and users (remembering that, as 
noted above, cherry-picking is not enabled under the current framework).  It 
found that positive aspects included the following three criteria: 
 

¶ Good regulatory process, as it would: 
o Promote accountability of the regulator to consumers and 

users 
o Provide incentives for consumers and users to engage in price 

control processes, and for Distributors to engage with 
consumers and users 

o Promote a ƳƻǊŜ ΨŜǉǳŀƭ ōŀƭŀƴŎŜ ƻŦ ǇƻǿŜǊΩ ŘǳǊƛƴƎ ǘƘŜ ǇǊƛŎŜ 
control process 
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 The project investigating changes to the regulatory arrangements is known as the RPI-X@20 
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¶ Consumer benefits, as it would have the potential to improve 
outcome of price control determinations, which would have 
significant benefits for consumers. 

¶  Sustainability, as it would help ensure that sustainability 
considerations are given appropriate weight in price control decisions 

 
In terms of negative aspects, the assessment referred to: 
 

¶ Direct costs, as an increase in appeals would be expected, this would have 
a cost impact on appellants, Distributors and the regulator. 

¶ Indirect costs, as appeals would create uncertainty for the Distributors 
during the appeal process and potentially about price control outcomes.  
There is also the risk and indirect cost implication of appeal decisions 
being incorrect.56 

 
Ofgem, like the AER, has a mandate to promote the interest of consumers and it 
Ŏŀƴ ǘƘǳǎ ōŜ ŀǊƎǳŜŘ ǘƘŀǘ ŎƻƴǎǳƳŜǊǎΩ ƛƴǘŜǊŜǎǘǎ ŀǊŜ ŀƭǊŜŀŘȅ ǿŜƭƭ ǊŜǇǊŜǎŜƴǘŜŘ ƛƴ ǘƘŜ 
price review process, and that this diminishes the need for third party consumer 
voices in review processes.57  However, as raised in the Ofgem report, if one 
accepts this argument one would also need to accept the argument that the 
regulators have a mandate to ensure financial viability of the networks and thus 
work in the interest of the Distributors as well: 

 
An appeal process recognises that checks on the decision process are 
required and that the decision maker may not always make perfect 
decisions. Ofgem has to balance a number of duties when making 
regulatory settlements and an appeal process should allow for a check on 
the full range of duties. It will limit the benefit of the appeal system if some 
parties with important interests cannot defend them.58 

 
Ofgem aims to enhance stakeholder engagement in regulatory reviews under the 
ƴŜǿ ƳƻŘŜƭ ŀƴŘ ǘƘŜȅ ǎǘŀǘŜ ǘƘŜȅ άremain of the view that transparent provisions 
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 LECG report for Ofgem, Should energy consumers and energy network users have the right to 
appeal Ofgem price control decisions? If so, what form should the appeals process take?, Final 
report October 2009, p 36-37. 
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 hŦƎŜƳΩǎ ǇǊƛƴŎƛǇŀƭ ǎǘŀǘǳǘƻǊȅ ƻōƧŜŎǘƛǾŜ ƛǎ Ψǘƻ protect the interests of gas and electricity 
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to allow third parties to challenge our price control determinations are an 
ƛƴǘŜƎǊŀƭ ŜƭŜƳŜƴǘ ƻŦ ŜƴƘŀƴŎŜŘ ŜƴƎŀƎŜƳŜƴǘέΦ59  A separate guidance document 
was published to outline the process and criteria that Ofgem would adopt to 
determine whether to make a price control modification reference to the 
/ƻƳǇŜǘƛǘƛƻƴ /ƻƳƳƛǎǎƛƻƴ ǎƘƻǳƭŘ ŀ ǘƘƛǊŘ ǇŀǊǘȅ ǊŀƛǎŜ ΨƭŜƎƛǘƛƳŀǘŜ ŀƴŘ ƳŀǘŜǊƛŀƭΩ 
concerns with their final price control proposals.60  Design features of the new 
arrangements include:61 
 

¶ Ofgem is responsible for determining whether a modification request 
from a third party is compliant with the criteria, and it is at their 
discretion whether to refer the request to the Competition Commission 
or to pursue an alternative course of action (which may include making 
no change). 

¶ Anyone can make a modification request to Ofgem but will need to meet 
the criteria set out in the guidance document for Ofgem to refer the 
matter to the Competition Commission. 

¶ Third parties will be expected to demonstrate how their request for a 
ǇǊƛŎŜ ŎƻƴǘǊƻƭ ƳƻŘƛŦƛŎŀǘƛƻƴ ǊŜŦŜǊŜƴŎŜ ƛǎ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ hŦƎŜƳΩǎ ǎǘŀǘǳǘƻǊȅ 
and principal objectives, explaining why such a reference would be in the 
interests of existing and future consumers. It should also take account of 
hŦƎŜƳΩǎ ōǊƻŀŘŜǊ ǎǘŀǘǳǘƻǊȅ ŘǳǘƛŜǎΣ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ƴŜŜŘ ǘƻ ǎŜŎǳǊŜ ǘƘŀǘ 
licence holders are able to finance their activities. Third parties will also 
be expected to provide evidence that they had engaged effectively 
throughout the price control review process. This includes showing that 
they had brought any evidence relied upon in the price control 
ƳƻŘƛŦƛŎŀǘƛƻƴ ǊŜǉǳŜǎǘ ǘƻ hŦƎŜƳΩǎ ŀǘǘŜƴǘƛƻƴ ŘǳǊƛƴƎ ǘƘŜ ǇǊƛŎŜ ŎƻƴǘǊƻƭ ǊŜǾƛŜǿ 
process. 

¶ Third parties ought only to make a modification request on the merits of 
the final price control proposals (broadly consistent with what the 
Distributors are able to do in rejecting a price control package). Were a 
third party to raise a modification request around a process issue, this 
would likely be seen as out of scope and the request likely refused on the 
grounds that other routes, such as judicial review, are available. 

¶ Third parties may decide whether to make a modification request with 
respect to the price control package as a whole or with respect to a 
particular element(s) of it.  However, Ofgem will have discretion in setting 
the terms of the reference to the Competition Commission. 
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Licensee and Third Party Triggered References, October 2010.  
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¶ The direct costs of making a modification request, along with reputational 
costs if unsuccessful, would be borne by the third party making the 
request. 

 
2.5 British appeal arrangements in an Australian context  

The greatest difference between the current appeal arrangements in Great 
Britain and the Australian energy market is that Australian Distributors can 
decide exactly which issues they would like to appeal to the Competition 
Tribunal while their British counterparts do face the risk of the entire decision 
being opened up for review.  It also appears that the AER has more appeals 
against their price decisions than Ofgem has experienced. This could of course be 
put down to something as 
simple as Ofgem being a 
better regulator (at least 
ŦǊƻƳ ŀ ƴŜǘǿƻǊƪ ōǳǎƛƴŜǎǎΩ 
perspective) than the AER, 
or it could mean that the 
risk attached to Australian 
Distributors decisions to 
appeal price 
determinations is too low.  
The Energy Networks 
Association (ENA), in 
response to Bruce 
aƻǳƴǘŀƛƴΩǎ ŀǊƎǳƳŜƴǘǎΣ 
ƻōǾƛƻǳǎƭȅ ŘƻŜǎ ƴƻǘ ŀŎŎŜǇǘ ǘƘŜ ΨŎƘŜǊǊȅ-ǇƛŎƪƛƴƎΩ ŀǊƎǳƳŜƴǘ ŀƴŘ Ŏŀǳǘƛƻƴǎ ŀƎŀƛƴǎǘ 
judging a framework as new as the national regulatory framework: 
 

The energy regulator is legally required to be satisfied that all proposed 
expenditure reasonably reflects prudent, efficient costs of meeting 
expected demand. It must provide sound reasons to support its decisions, 
a normal requirement for a decision maker. Electricity distributors in 
Britain operate under a largely equivalent framework. Experience in 
Australia has led to governments favouring merits reviews focused on the 
issues actually in dispute, rather than a rehearing of the entire decision, 
and the risks, costs and design of reviews make a cherry-picking criticism 
redundant. 
 
A cursory review of recent decisions shows the claim that every 
distribution pricing decision to date has been appealed is just wrong. 

 

The greatest difference between the 

current appeal arrangements in 

Great Britain and the Australian 

energy market is that Australian 

Distributors can decide exactly which 

issues they would like to appeal to 

the Competition Tribunal while their 

British counterparts do  face the risk 

of the entire decision being opened 

up for review.  
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National distribution regulatory rules have been in place for only two 
ȅŜŀǊǎΦ LǘΩǎ ŘƛŦŦƛŎǳƭǘ ǘƻ ǎŜŜ Ƙƻǿ ǘƘŜȅ Ŏŀƴ ŜƛǘƘŜǊ ōŜ ǇǊŜƧǳŘƎŜŘ ǘƻ ōŜ ŀ ŦŀƛƭǳǊŜΣ 
or reasonably held out as a driver of prices over the past decade, as 
aƻǳƴǘŀƛƴΩǎ ǿƻǊƪ ŀǎǎŜǊǘǎΦ62 

 
The ENA is right to point out that the national energy regulation is new.  
However, the sheer number of appeals to date, combined with the experience in 
Victoria and South Australia prior to national regulation (where the appeals 
mechanism was similar in key respects), should arguably be regarded as an 
indication that Distributors favour this type of review mechanism and that it 
ǇǊƻǾƛŘŜǎ ǘƘŜƳ ǿƛǘƘ ŀƴ ƛƴŎŜƴǘƛǾŜ ǘƻ ŀǇǇŜŀƭ ǘƘŜ ǊŜƎǳƭŀǘƻǊΩǎ ǇǊƛŎŜ ŘŜǘŜǊƳƛƴŀǘƛƻƴǎΦ  
As noted above, in only one instance where limited merits review was available 
for EDPRs have the Distributors in that jurisdiction failed to take up the scenario.  
As no appeal to date has resulted in less revenue for the Distributors, it is also 
reasonable to suggest that appeals against the price determinations do increase 
the cost of electricity for consumers  
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3. The current merits review model  

 
The Australian Competition Tribunal (Tribunal) operates under the Trade 
Practices Act 1974 (Cth).  The Tribunal hears applications for review of 
determinations of the Australian Competition and Consumer Commission 
(ACCC). The Tribunal consists of a judge (of the Federal Court) and two expert 
members.63  
 
The Tribunal is a review body. A review by the Tribunal is a re-hearing or a re-
consideration of a matter. The Tribunal may perform all the functions and 
exercise all the powers of the AER, as set out in the NEL and the NER, for the 
purposes of review. It can affirm, set aside or vary the original decision.64 The 
Tribunal may also remit the matter back to the AER to make the decision again 
(in accordance with directions provided by the Tribunal).65  In doing so, the 
Tribunal must have regard to the nature and complexities of the decision and 
matter that is subject to a review.66 

3.1 The legislation   

Division 3A of the NEL stipulates the legal framework for merits review and other 
non-judicial review. This section outlines the rights and obligations for 
Distributors, consumer representatives as well as other parties seeking to appeal 
or intervene in Tribunal proceedings.  It also outlines the powers and obligations 
of the Tribunal.     
 
The introduction of merits review provisions 

Initially the NEL did not propose merits review to be part of the appeal 
framework.  The second reading of the NEL in the Parliament of South Australia 
in 2005 stated that: 
  

Decisions of the Australian Energy Regulator are subject to judicial review 
under the Administrative Decisions (Judicial Review) Act 1977 (Cth). Again, 
merits review is not available for decisions of the Australian Energy 
Regulator under the new National Electricity Law and Rules, and this is 
consistent with the position under the current arrangements where merits 
ǊŜǾƛŜǿ ƻŦ ǘƘŜ !ǳǎǘǊŀƭƛŀƴ /ƻƳǇŜǘƛǘƛƻƴ ŀƴŘ /ƻƴǎǳƳŜǊ /ƻƳƳƛǎǎƛƻƴΩǎ 
electricity transmission revenue determinations is not available. 
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Nonetheless, the Ministerial Council on Energy has undertaken to 
reconsider the issue of merits review for electricity when it makes its 
ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ tǊƻŘǳŎǘƛǾƛǘȅ /ƻƳƳƛǎǎƛƻƴΩǎ Review of the Gas Access 
Regime.67 

 
Subsequently, the proposed amendments to the NEL in 2007 changed the appeal 
arrangements to include merits reviews for AER price review decisions. The 
second reading speech stated that new merits review provisions had been 
introduced to: 
 

[A]llow the review of the Australian Energy Regulator's decisions by 
regulated businesses and users and consumers, providing the appropriate 
checks and balances on the decision making process.68 

 
More specifically it was argued that the amended review model, which now 
ensured consistency with the appeal arrangements under the National Gas Law, 
would: 
 

[A]llow a range of affected parties, including; network service providers, 
users and consumer associations, to seek review of the primary 
transmission and distribution determinations made by the Australian 
Energy Regulator.69 

 
To demonstrate that the proposed amendments included provisions for all 
stakeholder interests, the speech stated that: 
 

There will be a relatively wide scope for persons and groups to intervene in 
merits review proceedings, once commenced.  Persons with a sufficient 
interest in the original decision are able to intervene, as well as 
jurisdictions, and user and consumer associations and interest groups with 
the leave of the Tribunal.  Specific provision is made for the intervention of 
user and consumer associations and interest groups to overcome legal 
arguments that regulatory decisions are not sufficiently connected to their 
concerns or members.70 

 
During the debate on the second reading, the Minister was asked to provide 
greater detail on what such a merits review arrangement would mean in 
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practice.71  The Minister replied later in the debate that merits review provisions 
provide the regulated businesses the ability to review decisions that have 
significant impact on them and that because it is only a limited merits review 
ƳŜŎƘŀƴƛǎƳ ƛǘ ŀǇǇǊƻǇǊƛŀǘŜƭȅ ōŀƭŀƴŎŜǎ άǘƘŜ Ŏƻǎǘǎ ŀƴŘ ŘŜƭŀȅǎ ƻŦ ǘƘŜ ƳŜǊƛǘǎ ǊŜǾƛŜǿ 
process and the fact that regulatory decisions are usually reached after extensive 
ǇǳōƭƛŎ Ŏƻƴǎǳƭǘŀǘƛƻƴ ǇǊƻŎŜǎǎŜǎέΦ72 
 

In practice, this report asserts that serious, perhaps insurmountable, barriers 
exist to effective intervention by users and their advocates, and that the limited 
nature of the merits review process invites cherry picking by Distributors. 
 

The Tribunal 

When the Tribunal undertakes a review it cannot consider any matter other than 
ΨǊŜǾƛŜǿ ǊŜƭŀǘŜŘ ƳŀǘǘŜǊΩΦ73  .ȅ ΨǊŜǾƛŜǿ ǊŜƭŀǘŜŘ ƳŀǘǘŜǊΩ ǘƘŜ b9[ ƳŜŀƴǎΥ74 

¶ The application for review and supporting material submitted. 

¶ The reviewable regulatory decision (including written reasons for it). 

¶ Any document, proposal or information required or allowed under 
the Rules to be submitted as part of the process for the making of the 
EDPR determination. 

¶ Any written submissions made to the AER before the reviewable 
regulatory draft decision or final decision was made. 

¶ Any reports and materials relied on by the AER in making the 
reviewable regulatory draft decision or final decision.  

¶ Transcript of any hearing conducted by the AER for the purpose of 
making the reviewable regulatory decision. 

 

The Tribunal is required to have regard to any of the documents prepared and 
used by the AER to make the decision that is being reviewed as well as any 
document the AER has made publicly available.75  If the Tribunal finds that there 
is ground for review, it can allow new information to be submitted as long as it 
assists the decision they have to make and that the information was not 
unreasonably withheld from the AER in the first instance.76  
 

Upon granting leave for review the Tribunal must use its best endeavours to 
make a decision within a three month period.77 
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!ǇǇŜŀƭƛƴƎ ǘƘŜ !9wΩǎ ŘŜŎƛǎƛƻƴ 

A distribution business or an affected person or body (including consumer 
groups) can apply for leave and review of a regulatory decision within 15 
business days of a decision being published by the AER.78  If so, the appellant 
Ƴǳǎǘ ǎǇŜŎƛŦȅ ƻƴ ǿƘƛŎƘ ƎǊƻǳƴŘ ǘƘŜȅΩǊŜ ǎŜŜƪƛƴƎ ǘƘŜ ŘŜŎƛǎƛƻƴ ǊŜǾƛŜǿŜŘΦ79  The 
ŀǇǇŜƭƭŀƴǘΩǎ ƎǊƻǳƴŘǎ ŦƻǊ ǊŜǾƛŜǿ Ƴǳǎǘ ǊŜŦŜǊ ǘƻ ƻƴŜ ƻǊ ƳƻǊŜ ƻŦ ǘƘŜ ƎǊƻǳƴŘǎ ǎŜǘ ƻǳǘ 
in the NEL, these are:80 

1) That the AER made an error of fact and that the error was material to the 
!9wΩǎ ŘŜŎƛǎƛƻƴ 

2) That the AER made more than one error of fact and that those errors, 
ŎƻƳōƛƴŜŘΣ ǿŜǊŜ ƳŀǘŜǊƛŀƭ ǘƻ ǘƘŜ !9wΩǎ ŘŜŎƛǎƛƻƴ 

3) That the AER used its discretion incorrectly 
4) ¢Ƙŀǘ ǘƘŜ !9wΩǎ ŘŜŎƛǎƛƻƴ ǿŀǎ ǳƴǊŜŀǎƻƴŀōƭŜ  

 
The Tribunal must refuse the application for leave to intervene if: 

¶ There is not a serious issue to be heard and determined81 

¶ If the application is about an error relating to revenue below the material 
threshold82    

o The present threshold is $5m or 2% (whichever is lesser) of the 
Distributors average annual regulated revenue83  

 
In the case of the appellant being a Distributor, the Tribunal can refuse the 
ŀǇǇŜƭƭŀƴǘΩǎ ŀǇǇƭƛŎŀǘƛƻƴ ŦƻǊ ƭŜŀǾŜ ƛŦ ƛǘ ōŜƭƛŜǾŜǎ ǘƘŀǘ ǘƘŜ 5ƛǎǘǊƛōǳǘƻǊ ŦŀƛƭŜŘ ǘƻ ŎƻƳǇƭȅ 
with a request or direction from the AER, behaved in a manner that delayed the 
!9wΩǎ ŘŜŎƛǎƛƻƴ ƳŀƪƛƴƎ ǇǊƻŎŜǎǎΣ or misled (including attempted to mislead) the 
AER.84 
 
Intervening in a review 

Consumer representatives that participated in the AER price review process can 
seek leave to intervene under section 71K of the NEL.  The timelines for serving a 
ƴƻǘƛŎŜ ǘƻ ƛƴǘŜǊǾŜƴŜ ǿƛƭƭ ōŜ ŘŜǘŜǊƳƛƴŜŘ ŀǘ ǘƘŜ ¢ǊƛōǳƴŀƭΩǎ ƛƴƛǘƛŀƭ ŘƛǊŜŎǘƛƻƴǎ ƘŜŀǊƛƴƎΦ  
Section 71L deals with leave for a user or consumer to intervene in the Tribunal 
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proceedings.85  The Tribunal may grant leave to a consumer representative to 
intervene if: 86 

1) They raise matters in their application that are different to those matters 
that will be raised by the AER or the Distributor(s); or 

2) They are likely to present information or material in a better manner than 
another party participating in the review; or  

3) ¢ƘŜƛǊ ƛƴǘŜǊŜǎǘǎ όƻǊ ǘƘŜƛǊ ƳŜƳōŜǊǎΩ ƛƴǘŜǊŜǎǘǎύ ŀǊŜ ŀŦŦŜŎǘŜŘ ōȅ ǘƘŜ ŘŜŎƛǎƛƻƴ 
reviewed.87  

¶ Their interests are taken to be affected if the decision relates 
to an object or purpose of the consumer representative, 
ŎƻƴǾŜǊǎŜƭȅ ŀ ŎƻƴǎǳƳŜǊ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜΩǎ ƛƴǘŜǊŜǎǘǎ ŀǊŜ ƴƻǘ 
regarded as affected simply because its interests are different 
to those of the Distributor.88 

 
A consumer representative intervening may raise matters on the same grounds 
as an appellant (discussed above) and they may raise matters on different 
grounds to those used by the Distributors (as long as it is one of the four grounds 
specified in section 71C).89 
 
A consumer representative intervening can only raise matters that were raised in 
submissions ŘǳǊƛƴƎ ǘƘŜ !9wΩǎ ǇǊƛŎŜ ǊŜǾƛŜǿΦ90 
 
A Minister of the relevant jurisdiction and a Distributor affected by the matter to 
be reviewed (but is not the appellant itself) do not need to seek leave from the 
Tribunal in order to intervene.91 
 
In regards to other interested parties, the Tribunal cannot grant leave if the party 
did not make a submission (within the timelines) during the AER decision making 
process, or if the AER decided not to take the submission into account in making 
the decision.92  
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 /ƻƴǎǳƳŜǊ ƻǊƎŀƴƛǎŀǘƛƻƴǎ ŎƻƳŜ ǳƴŘŜǊ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ΨǳǎŜǊ ƻǊ ŎƻƴǎǳƳŜǊ ƛƴǘŜǊǾŜƴŜǊΩΦ  ¢ƘŜ b9[ 
ŘŜŦƛƴŜǎ ΨǳǎŜǊ ƻǊ ŎƻƴǎǳƳŜǊ ƛƴǘŜǊǾŜƴŜǊΩ ŀǎΥ ŀύ ŀ ǳǎŜǊ ƻǊ ŎƻƴǎǳƳŜǊ ŀǎǎƻŎƛŀǘƛƻƴΤ ƻǊ ōύ ŀ ǳǎŜǊ ƻǊ 
consumer interest group. 
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 The wording of 71L (ΨƳŀȅ ƎǊŀƴǘ ƭŜŀǾŜΩύ ŀƭlows the Tribunal to make a discretionary decision as 
to whether leave will be granted or not.  
87

 NEL 71L(3)(a-c) 
88

 NEL 71L(4) 
89

 NEL 71M(1) 
90

 NEL 71O(2) 
91

 NEL 71J 
92

 NEL 71G 
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3.2 The NEL and leave to intervene 

The NEL provides consumer groups with a right to involve themselves in a 
distribution price review appeal either as an appellant or as an intervener.93   In 
this instance, an appeal from the decision of the AER was not contemplated 
given Consumer Action and CUAC were broadly satisfied with the decision of the 
AER as a whole.  Once the Distributors appealed, however, the organisations 
were keen that the consumer interest be represented in the Tribunal 
proceedings.  Thus it was the provisions relating to intervention that were the 
subject of detailed consideration. 
 
As also discussed above, Section 71 of the NEL sets out the basis on which a 
consumer intervener may be involved in the Tribunal proceeding: 
 

71LτLeave for user or consumer intervener  

(1) A user or consumer intervener may apply to the Tribunal for leave to 
intervene in a review of a reviewable regulatory decision under this 
Subdivision.  
(2) The Tribunal may grant leave to a user or consumer intervener to 
intervene in a review under this Subdivision.  
(3) Without limiting subsection (2), the Tribunal may grant leave to a user 
or consumer intervener to intervene in a review under this Division if the 
Tribunal is satisfiedτ  

(a) the user or consumer intervener, in its application for leave to 
intervene, raises a matter that will not be raised by the AER or the 
applicant; or  
(b) the information or material the user or consumer intervener wishes 
to present, or the submissions the user or consumer intervener wishes 
to make, in the review is likely to be better presented if submitted by 
the user or consumer intervener rather than another party to the 
review; or  
(c) the interests of the user or consumer intervener or its members are 
affected by the decision being reviewed.  

(4) For the purposes of subsection (3)(c)τ  
(a) the interests of a user or consumer intervener are to be taken to be 
affected if the reviewable regulatory decision being reviewed relates 
to an object or purpose of the user or consumer intervener;  
(b) the interests of a user or consumer intervener are not to be taken 
to not be affected only because those interests do not coincide with 
the interests of the applicant.  

    (emphasis added) 

                                                        
93

 For example user or consumer associations or interest groups are included within the category 
of persons who may apply for review of a decision under 71B of the NEL. 
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Thus it appears quite clear that the NEL does address one of the barriers to 
consumer intervention under earlier state based review mechanisms - that of 
standing.  For example, consumer groups were denied leave to intervene in a 
review of a pricing determination by the (then) Victorian Office of the Regulator 
General on the basis that they lacked standing.94  
 
However, what is the practical value of this standing?  The view of the legal 
advisers was that in the context of the NEL, the use of the word "may" in section 
71L(2) and (3) gives the Tribunal a discretion as to whether or not to grant leave 
for a consumer group to intervene.  This view is supported by subsections (3) and 
(4) which set out a non-exhaustive list of factors the Tribunal may take into 
account in deciding whether or not to grant leave.  As such the Tribunal can be 
expected to make a pragmatic decision in regards to granting leave.  
  
The grounds set out under section 71L(3), whilst non-exhaustive (meaning the 
Tribunal can take into account other matters), provide strong guidance as to the 
matter or matters the Tribunal is likely to wish to be satisfied of in order to grant 
leave, namely that: 
 

(a) the user or consumer intervener, in its application for leave to 
intervene, raises a matter that will not be raised by the AER or the 
applicant; or  
(b)       the information or material the user or consumer intervener 
wishes to present, or the submissions the user or consumer intervener 
wishes to make, in the review is likely to be better presented if submitted 
by the user or consumer intervener rather than another party to the 
review; or  
(c)         the interests of the user or consumer intervener or its members 
are affected by the decision being reviewed.  

 (emphasis added) 
 
Consideration of the basis on which to cast the application for leave proceeded 
on two main fronts, with initial advice suggesting that ground 71L(3)(c) provided 
the strongest basis but that material in support of the matters set out at (3)(a) 
and (b) would also be put forward.  More specifically, the legal team advised 
Consumer Action and CUAC that "it would appear wise to focus upon defenses of 
the reasonableness of the various economic and accounting methodologies 
adopted by the AER in reaching its determinations, rather than to descend into a 
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 ¢ƘŜ /ƻƴǎǳƳŜǊ [ŀǿ /ŜƴǘǊŜ ±ƛŎǘƻǊƛŀ ό/[/±ύΣ 9ƴŜǊƎȅ !Ŏǘƛƻƴ DǊƻǳǇ ό9!Dύ ŀƴŘ ǘƘŜ 9ƴŜǊƎȅ ¦ǎŜǊǎΩ 
Group (EUG) sought to intervene in the appeal by four of the five Victorian distribution business 
from the 2001-2005 pricing determination. 
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detailed analysis of calculation and costings, however, we will take instructions 
and advice on this issue from yourselves, experts and counsel." 
 
Accordingly, consideration also proceeded as to the other grounds95 on which 
the groups may seek to intervene, including that: 
 

1. the AER erred in accepting the forecasts of the distribution business 
relating to operating expenditure and maintenance expenditure for the 
2011-15 period; 

2. that the AER erred in its estimation of the debt risk premium; 

3. that the AER erred in its approach to the issue of/value of gamma; 

4. departure by the AER from its Statement of Regulatory Intent in the 
Decision; 

5. a consumer perspective on grounds of review raised by the businesses 
including pass through, the efficiency carry over, capital expenditure and 
the S factor; 

6. indexation of distribution businesses' assets base; 

7. approach to vegetation and tree clearing; 

8. approach to the Jemena project; and 

9. allowances for new UED business model of contracting out. 

In order to manage the litigation under severe time and resource constraints, it 
was necessary to reduce the number of grounds under consideration.  Therefore 
more detailed consideration by Counsel focussed on the grounds 1 and 4-9 listed 
above. 
 
Consumer Action and CUAC were concerned to put material before the Tribunal 
demonstrating: 

¶ historical overestimation of costs by the Distributors. However, the 
groups were advised that in the absence of clear evidence of intent the 
highest argument available was that there was ample opportunity to 
present this information during the price review determination process 
and therefore it ought not be allowed to be presented to the Tribunal.  
This was likely to be an argument that was also raised by the AER. 

                                                        
95

 Under 71M(1) an intervener may raise in a review any of the grounds specified in section 71C 
even if the ground that is raised by the intervener is not raised by the applicant. 
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¶ double dipping in relation to costs. Again, Counsel's advice was that lack 
of access to information was a barrier to being able to bring arguments of 
this kind. 

Consideration then turned to the scenario of opposing the granting of leave to 
appeal by the Distributors on the basis that the AER is adequately resourced and 
its decision was adequate; that we do not think it should be repented and the 
Tribunal should be slow to move from the regulator's original decision; that the 
Tribunal should not encourage this to become a two-step process, particularly in 
ǾƛŜǿ ƻŦ ǘƘŜ 5ƛǎǘǊƛōǳǘƻǊǎΩ ŎŀǇŀŎƛǘȅ ǘƻ Ǉǳǘ ŀƭƭ ǊŜƭŜǾŀƴǘ ƛƴŦƻǊƳŀǘƛƻƴ before the AER 
in the first instance; and, that the Tribunal should consider the cost impact on 
consumers and therefore not grant leave lightly.  To support this argument 
evidence would be led about the regulatory approach taken in other jurisdictions 
("the New Approach"). 
 
In order to make these arguments it was necessary to consider the expertise 
available to lead and support these arguments.  It was determined to rely on the 
consumer organisations' own expertise in combination with external economic 
experts. Upon review of the prepared material however, Counsel formed the 
view that the material was not sufficient to support the New Approach. Further it 
had transpired that the AER had agreed that the applications by the Distributors 
did raise serious issues and therefore the Distributors would be granted leave to 
appeal by the Tribunal. 
 
In order to proceed, it was therefore necessary to return to consideration of the 
detailed grounds.  These were again narrowed to focus on the procedural 
fairness of the AEwϥǎ ŘŜŎƛǎƛƻƴ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ ά.ǊƻŀŘƳŜŀŘƻǿǎ tǊƻƧŜŎǘέ ŀƴŘ 
UED's new business model. 
 
Ultimately Counsel and our solicitors advised that: 
 

¶ In this case the review hearing will be conducted at a very high level of 
technical and economic complexity; 

¶ Whilst Consumer Action and CUAC would most likely be able to establish, 
under section 71L(3)(c) of the NEL, that the interests of their constituents 
Ƴŀȅ ōŜ ŀŦŦŜŎǘŜŘ ōȅ ǘƘŜ ŘŜŎƛǎƛƻƴ ǊŜǾƛŜǿŜŘΣ ǘƘŜ ¢ǊƛōǳƴŀƭΩǎ ǇǊŀƎƳŀǘƛŎ ǾƛŜǿ 
on granting the application to intervene will ask whether the intervention 
will add value to the review process, or engage in a manner which is likely 
to confer a genuine benefit upon those constituents;  

¶ Given the very limited resources available, Consumer Action and CUAC 
were not in a position to prepare submissions which either grappled with 
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the relevant issues at a sufficient level of detail, or which carried 
sufficient weight to counter the expert evidence which would be adduced 
by the Distributors at the review hearing (in practice it was clear in 
discussions with legal advisers that an expert needed to be world leading 
to meet this standard); 

¶ These considerations impact negatively upon the prospects of 
establishing that Consumer Action and CUAC would, as interveners, "raise 
a matter that will not be raised by the AER or the applicant" as required 
by section 71L(3)(a) or would present information, material or 
submissions which were "likely to be better presented if submitted by the 
user or consumer intervener rather than another party to the review" as 
required by section 71L(3)(b); 

¶ Accordingly, based on the material prepared by Consumer Action and 
CUAC to date, it is likely that the Tribunal may acknowledge that a prima 
facie right to standing as an intervener is made out, but will question the 
practical utility of exercising such a right given the insufficiencies in the 
submissions proposed to be advanced once that intervention is granted;  

¶ Thus, it is not clear that the Tribunal would ultimately grant the 
application to intervene; 

¶ Further, even if the application to intervene were successful, under 
section 71X of the NEL, costs could be awarded against Consumer Action 
and CUAC if the Tribunal were of the view that they had conducted their 
intervention without due regard to the costs and time incurred by other 
parties as a result of that conduct. Given the hostile posture adopted by 
certain Distributors in response to the application to intervene, such a 
costs application is a real risk; 

¶ Weighing up all these considerations, on balance, the application to 
intervene ought to be withdrawn; 

¶ If Consumer Action and CUAC nevertheless wanted to continue, they 
should consider appearing unrepresented, given that public interest 
organisations that appear without legal representation may be held to 
less rigorous standards of conduct of a proceeding and may thus be less 
likely to be the subject of an adverse costs order. 

Consumer Action and CUAC withdrew its notice to intervene on 24 January 2011.  
Despite the advice that a public interest organisation 'may' obtain a more 
sympathetic hearing before the Tribunal, it was Consumer Action and CUAC's 
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view that to proceed posed an unacceptable risk to the two organisations 
because: 
 

¶ of the legal advice received regarding the strength of the case;  

¶ the risk of an adverse costs order under section 71X of the NEL; and  

¶ such 71X arguments had already been foreshadowed by some of the 

Distributors.ΟΟ 

 
оΦо tŀǊǘƛŜǎΩ ŀōƛƭƛǘȅ ǘƻ ŀǇǇŜŀƭκƛƴǘŜǊǾŜƴŜ   
While the Distributors must be able to argue their case and demonstrate that 
they have grounds for appeal, there is little or no deterrent for the Distributors 
ǘƻ ΨƘŀǾŜ ŀ ƎƻΩ ŀƴŘ ŀǇǇŜŀƭ ŀǎǇŜŎǘǎ ƻŦ ǘƘŜ ŘŜŎƛǎƛƻƴ where they believe additional 
revenue can be gained.  Indeed, even a spend of tens of thousands of dollars in 
legal fees (which are tax deductible for corporations) is dwarfed by the potential 
for multi-million dollar gains in revenue through successful appeals. Despite 
being a regulated entity, a Distributor can exert considerable control over the 
information available to the regulator, or at least the format and timeliness of its 
information sharing with the regulator.  A strategic Distributor may want to 
ensure that the regulator is not fully informed early in the process and/or that 
additional information can be produced at appeal stage.  This is not to say that 
the Distributors have been behaving this way, but it does point out the power 
relationship between a regulator and a regulated entity.   
 
Appellants have only 15 business days after a determination to lodge an 
application for leave and review.  However, one may anticipate that a business 
the size of a network operator would prepare potential appeal matters well in 
advance based on indications from talks with the regulator, draft decision etc.  
The 15 days deadline is therefore unlikely to be much of a deterrent for a 
Distributor to lodge an appeal.    

òIn our experience consumer interests are represented in the regulatory 

review process and in the regulatorõs decisions, but consumers are 

effectively locked out of the Tribunalõs review of those decisions.  The 

NEL provides consumer representatives with a right to apply for leave to 

intervene but because of the time, resources, technical and legal 

expertise required, as well as potential cost risks involved in taking court 

action, such intervention is unlikelyó 

 (see footnote 3) 
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Third parties wishing to intervene in the appeal process were only given 15 days 
to prepare their notice of intention to intervene after the Tribunal issued the 
hearing directions on 1 December 2010.96  While these notices do not require a 
potential intervener to outline its case in any detail, it mǳǎǘ Ŏƻƴǘŀƛƴ άǇŀǊǘƛŎǳƭŀǊǎ 
ƻŦ ǘƘŜ ƳŀǘǘŜǊǎ ŀōƻǳǘ ǿƘƛŎƘ ǘƘŀǘ ǇŜǊǎƻƴ ǎŜŜƪǎ ǘƻ ŀŘŘǊŜǎǎ ǘƘŜ ¢ǊƛōǳƴŀƭέΦ97  A third 
party intervener is unlikely to allocate resources and prepare for an intervention 
prior to the Distributors appeal notices having been lodged.  There may also be 
ƭƛƳƛǘŜŘ ƛƴŘƛŎŀǘƛƻƴ ŀǎ ǘƻ ǿƘŀǘ ǘƘŜ 5ƛǎǘǊƛōǳǘƻǊǎΩ ƛƴǘŜƴǘƛƻƴǎ ŀǊŜ ƛƴ ǊŜƭŀǘƛƻƴ ǘƻ ǘƘŜ 
determination.  SP AusNet, for example, circulated a media release welcoming 
ǘƘŜ !9wΩǎ ŘŜŎƛǎƛƻƴΣ ǎǘŀǘƛƴƎ ǘƘŀǘΥ ά{t !ǳǎbŜǘ ǿŀǎ ŎƻƴŦƛŘŜƴǘ ǘƘŜ ŎƻƳǇŀƴȅ ǿŀǎ ŀōƭŜ 
to successfully meet the demands and challenges over the next five years and 
ǊŜǎǇƻƴŘ ǇƻǎƛǘƛǾŜƭȅ ǘƻ ǘƘŜ ŘƛǊŜŎǘƛƻƴ ǎŜǘ ōȅ ǘƻŘŀȅΩǎ ŘŜŎƛǎƛƻƴέΦ98  Nonetheless, the 
ōǳǎƛƴŜǎǎ ŘŜŎƛŘŜŘ ǘƻ ŀǇǇŜŀƭ ŀƎŀƛƴǎǘ ǘƘŜ !9wΩǎ ŘŜŎƛǎƛƻƴ ƻƴ ǎŜǾŜǊŀƭ ƛǎǎǳŜǎΦ  
Furthermore, the timing of tƘŜ ±ƛŎǘƻǊƛŀƴ ǊŜƎǳƭŀǘƻǊȅ ǇŜǊƛƻŘǎΣ ŀƴŘ ǘƘǳǎ ǘƘŜ !9wΩǎ 
determinations, creates another challenge for potential interveners. In order to 
intervene in the current review, a notice had to be lodged on 15 December 2010 
and an application for leave to intervene, stipulating the matters to be raised and 
the grounds, had to be lodged by 24 January 2011.  A consumer group wishing to 
intervene needs to access legal assistance and external expertise, as well as 
allocating internal resources to the process. It is indisputably more difficult to 
source staff and expertise over the main summer holiday period compared to 
other times of the year.   As such, the timing creates additional hurdles.  Chapter 
6 of the NER (part E) stipulates the broad timelines for EDPR processes.  These 
timelines include a requirement on the AER to commence a review 24 months 
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 Note that the Minister for Energy of the relevant jurisdiction does not apply for leave if he/she 
wants to intervene in the Tribunal proceedings.  
97

 Australian Competition Tribunal, Directions, 1 December 2010.  
98

 SP AusNet, SP Aus Net responds to Final Decision on Electricity Distribution Price Review, Media 
release, 29 October 2009.  

òOur experience with the intervention project can be described as a 

ôprocess of discoveryõ - we were learning on the go. This was exacerbated 

by the timing of the appeals (over the Christmas break), difficulty in 

accessing legal teams, lack of knowledge of the process, and the overall 

timelines of the intervention.  It was particularly confusing because none 

of the parties (legal team, Consumer Action, CUAC, technical expert) had 

any experience in distribution pricing appeal processes and as such all 

parties were looking for clear directionsó  

(see footnote 3) 
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prior to a decision taking effect (the reset) and to complete a review (publish 
final decision) at least 2 months prior to reset.  Resets in Victoria occur on 1 
January because the price control period is based on calendar years rather than 
financial years (as in other states) and this clearly impacts on the timing of the 
reviews.  However, for consumer group interveners, moving the decision (and 
hence any appeals) forward by only a few weeks could have a positive impact on 
their ability to participate.      
 
The NEL requires third party interveners to raise matters that are different to 
those matters that will be raised by the AER or the Distributor, and/or present 
information/material in a better manner than another party participating in the 
review.  This requirement poses a major challenge for any consumer group 
developing an application for leave to intervene.  It is practically impossible for a 
consumer group intervener to know what the AER or Distributors will raise prior 
to lodging their application for leave.   
 

 

If a third party is granted leave to intervene, it can raise matters that were not 
raised by the Distributors and thus create a new risk for the Distributors. This risk 
factor is effectively zero if the Tribunal hearing is between the Distributors on 
one side and the AER on the other as the Tribunal then only hears matters raised 
by the Distributors (appellants).  Although the NEL allows the AER to raise 
matters not raised by the Distributors (or interveners), as long as it does not raise 
new grounds, it is unlikely to do so because it would effectively mean that they 
question their own decision in the first place.99   
 
It is clear that the Distributors, as the appellants, drive the review process.  
Although the NEL provides for other voices to be heard during the proceedings, 
the reality is that due to a lack of resources, information and technical expertise, 
as well as financial risks and tight timelines, it is very difficult for a third party 
consumer group to successfully lodge an application for leave to intervene, let 
ŀƭƻƴŜ ōŜ ŀōƭŜ ǘƻ ƛƴŦƭǳŜƴŎŜ ǘƘŜ ¢ǊƛōǳƴŀƭΩǎ ŘŜŎƛǎƛƻƴǎΦ 
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 NEL 71O(1) 

òWe donõt believe that a ôprocess of discoveryõ can possibly lead to 

successful outcomes with the short timelines the review process imposes 

on the organisations. Basically, a key barrier in itself is to be prepared 

enough for such a short but resource intensive process.  We question 

whether it would be at all possible for a consumer group to have the 

capacity to reach that level of preparednessó 

(see footnote 3) 
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The NEL provides consumer groups with a right to apply for leave to intervene.  
However, the impression is that the NEL does not envisage how a consumer 
ƎǊƻǳǇ Ƴŀȅ ŀŎǘǳŀƭƭȅ ƎŜǘ ǎǘŀƴŘƛƴƎ ǘƻ ƛƴǘŜǊǾŜƴŜΦ  .ȅ ǳǎƛƴƎ ǘƘŜ ǘŜǊƳ ΨǘƘŜ ¢Ǌƛōǳƴŀƭ 
may ƎǊŀƴǘ ƭŜŀǾŜΩΣ ǘƘŜ b9[ ǊŜǉǳƛǊŜǎ ǘƘŜ ¢Ǌƛōǳƴŀƭ ǘƻ ƳŀƪŜ ŀ ŘƛǎŎǊŜǘƛƻƴŀǊȅ ŘŜŎƛǎƛƻƴ 
in regards to leave to intervene.  As such the Tribunal can be expected to make a 
ǇǊŀƎƳŀǘƛŎ ŘŜŎƛǎƛƻƴ ƛƴ ǊŜƎŀǊŘǎ ǘƻ ƎǊŀƴǘƛƴƎ ƭŜŀǾŜΦ  ! ŎƻƴǎǳƳŜǊ ƎǊƻǳǇΩǎ ŀǇǇƭƛŎŀǘƛƻƴ 
for leave to intervene would thus in all likelihood need to be very specific and/or 
authoritative in order for the Tribunal to hear its case.  It is unlikely that a 
consumer group that applies to intervene on a more general basis, e.g. that the 
5ƛǎǘǊƛōǳǘƻǊǎΩ ŀǇǇŜŀƭǎ ƛƳǇƻǎŜ ǎƛƎƴƛŦƛŎŀƴǘ Ŏƻǎǘǎ ǘƻ ŎƻƴǎǳƳŜǊǎΣ ǿƛƭƭ ƎŜǘ ŀŎǊƻǎǎ ǘƘƛǎ 
hurdle.   
 

The right to apply for leave to intervene thus merely becomes a tokenistic right 
that makes the NEL seem more fair and balanced on paper.  This is not in line 
with the intents for the NEL amendment as explained in the South Australian 
tŀǊƭƛŀƳŜƴǘ ƛƴ нллтΥ άPersons with a sufficient interest in the original decision are 
able to intervene, as well as jurisdictions, and user and consumer associations 
ŀƴŘ ƛƴǘŜǊŜǎǘ ƎǊƻǳǇǎ ǿƛǘƘ ǘƘŜ ƭŜŀǾŜ ƻŦ ǘƘŜ ¢ǊƛōǳƴŀƭΦέ100   
 

                                                        
100

 Parliament of South Australia, Legislative Council, Hansard 16 October 2007, p 891. 
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4. Barriers to intervention 

 
Consumer Action and CUAC's attempt to intervene in the merits review process 
has shown that the design of the merits review process presents a range of 
barriers to meaningful participation by consumers or organisations.  
 
4.1 Financial resources 

Prior to making the decision to intervene in the Tribunal proceedings, consumer 
organisations will typically have to secure external funding to undertake the 
ΨǇǊƻƧŜŎǘΩΦ  /ƻƴǎǳƳŜǊ !Ŏǘƛƻƴ ŀƴŘ /¦!/ ǿŜǊŜ ŦƻǊǘǳƴŀǘŜ ǘƻ ǎŜŎǳǊŜ ŦǳƴŘƛƴƎ ŦǊƻƳ ǘƘŜ 
Consumer Advocacy Panel but there is of course no guarantee that the Panel is 
willing or able to fund future appeal intervention efforts.  Lack of financial 
resources will thus be a barrier for all consumer organisations seeking to 
intervene in the appeals process.  Furthermore, the tight timelines associated 
with an appeals process create a significant ōŀǊǊƛŜǊ ǘƻ ŎƻƴǎǳƳŜǊ ƻǊƎŀƴƛǎŀǘƛƻƴǎΩ 
ability to raise the funds required prior to notifying the court of their intentions.  
The alternative approach, to plan and prepare for an appeal during the price 
review process would add to the cost and it is difficult to see how an 
organisation can make a convincing business case for such a project prior to the 
AER handing down its final decision.  The financial constraints also underpin or 
exacerbate other barriers such as access to technical and legal expertise. 
 
4.1.1 Technical expertise 

Consumer organisations allocate significant resources to participate in EDPR 
reviews. The approximately two year long review period, the high volume of 
information and the technical nature of the issues discussed, mean that 
significant staff resources are allocated towards the reviews.  In addition, 
external expertise in areas such as economics and engineering need to be 
contracted from time to time.  Organisations like Consumer Action and CUAC 
choose to allocate these resources because of the significant financial impact 
price review decisions have on their constituents.  

 

òWe donõt believe it is possible to recruit all experts within the short 

timeframes, let alone having the substantial financial resources required 

to ensure such experts are willing to make an affidavit and potentially 

be subject to a cross-examination in court.   Again, the level of expertise 

required by a court process and the costs attached seemed out of reach 

for a consumer organisationó 

 (see footnote 3) 
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In a court process an expert does not merely mean expertise and qualifications in 
ǘƘŜ ǊŜƭŜǾŀƴǘ ŦƛŜƭŘǎΦ  /ƻƴǎǳƳŜǊ !Ŏǘƛƻƴ ŀƴŘ /¦!/Ωǎ ŜȄǇŜǊƛŜƴŎŜ ǎǳƎƎŜǎǘǎ ǘƘŀǘ ǘƘŜ 
expectation of senior counsel will be to call upon the expert in a field to witness 
ƛƴ ǘƘŜƛǊ ŎŀǎŜΦ ¢Ƙƛǎ ƳŜŀƴǎ ŀ ŎƻƴǎǳƳŜǊ ƻǊƎŀƴƛǎŀǘƛƻƴ ƴŜŜŘǎ ǘƻ ōŜ ŀōƭŜ ǘƻ ΨǊŜŎǊǳƛǘΩ 
(and pay for) a well-known authority on the subject matter. The likelihood of 
such independent expertise being readily available, world-renowned and not 
already in the employ of the regulator or one of the Distributors is very small.  

 
4.1.2 Legal expertise and representation 

Further to the technical expertise barrier outlined above, the negotiation of the 
legal framework and obtaining adequate legal representation to effectively 
intervene in a merits review process creates other challenges for consumer 
organisations.   

 
A Tribunal review involving all five Victorian distribution businesses as well as the 
AER and other potential interveners results in a number of senior counsel being 

òThe technical expertise required depended on the issues identified while 

identifying the ôsuitableõ issues required technical expertise.  We did not 

know whom these experts were when the ôintervention projectõ started.  

Basically, consumer organisations do not have established relationships 

with experts in specific fields of finance, engineering or economics.  Our 

approach was therefore to engage an economist who previously had 

undertaken work for Consumer Action during the price review process to 

assist in identifying the issues and suitable experts.  However, it became 

increasingly clear how important perception is to mounting a successful 

court application and senior counsel would be reluctant to put any 

expert but the expert on the standó 

 (see footnote 3) 

òThe number of law firms with experience and expertise in such 

proceedings are limited and most of those are in all likelihood already 

engaged by Distributors or the AER ð and are thus prohibited from 

acting for a consumer organisation due to conflict (even if they wished 

to). Furthermore, to secure senior counsel with interest, experience and 

willingness to represent an organisation on a pro-bono basis is again no 

small challenge.  Indeed, other parties to the review had already 

approached some of the senior counsel we contactedó 

 (see footnote 3) 
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involved in the review representing the various parties. The sheer number of 
parties (especially the number of Distributors) thus creates constraints on the 
pool of legal (and technical) expertise available, particularly those with 
experience of EDPRs. 
 
Furthermore, paying for legal advice is prohibitively costly and consumer 
organisations would have no choice but to engage a legal team on a pro-bono 
basis.  However, as the subject matter is highly technical in character the role of 
the legal team can easily become more time consuming than anticipated and 
beyond what may typically be expected from a pro-bono engagement.   A pro-
bono relationship tends to change the ability to 'demand' service and to marshal 
responses quickly.   It can also, understandably, impact on a law firms' and 
barrister's willingness to allocate resources. The need for legal representation in 
itself thus creates a barrier for consumer groups to participate in review 
processes. 
 
4.2 Access to information  
 
In order for the Tribunal to grant a consumer organisation leave to intervene, the 
NEL requires that its application demonstrates that it will raise matters that are 
different to those matters that will be raised by the AER or the Distributor(s), or 
that they are likely to present the material in a better manner than another party 
participating in the review.101  These requirements present a significant hurdle 
for consumer organisations developing applications for leave.  Consumer Action 
and CUAC, for example, were unable to ascertain what matters the AER and the 
Distributors would raise.  While a request for further information about their 
cases was put to all of the Distributors, only one of the Distributors (United 
Energy) was willing to provide such information.102 
 

 

                                                        
101

 NEL 71L(3)(a)(b) 
102

  Note that Jemena did provide Consumer Action/CUAC with its leave application in December.  
This application set out all the matters that Jemena raise in the review and was received with the 
offer to explain the grounds in more detail if required.  It was only the fuller submission 
ǊŜǉǳŜǎǘŜŘ ōȅ /ƻƴǎǳƳŜǊ !Ŏǘƛƻƴκ/¦!/Ωǎ ƭŜƎŀƭ team that was rejected.  

òWe think the court process, which dictates that an organisation must 

seek leave to intervene, but does not guarantee any disclosure of 

information before leave has been granted, in itself produces a 

challengeó 

 (see footnote 3) 
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Being unable to access relevant information creates another challenge for 
consumer groups. For example, information provided to the AER as commercial-
in-confidence may be referred to in the issues raised in the Distributors 
applications for leave and review, but third parties are not granted access to this 
information when developing their applications for leave to intervene.  There 
may be sound reasons for not granting access to commercial-in-confidence 
information but it nonetheless creates a challenge for a third party aiming to 
contest the matter being appealed.  

 
 
4.3 Timelines 

Chart 2 below illustrates both the short timelines of the review process (purple) 
and Consumer Action and CUA/Ωǎ ǘƛƳŜƭƛƴŜǎ ŀƴŘ ǘŀǎƪǎ όƎǊŜŜƴύ ǘƻ ǇŀǊǘƛŎƛǇŀǘŜ 
within this framework.   The Tribunal organises the review process according to 
expectations of a target timeline stipulated in the NEL and although the 
deadlines and timing may vary somewhat between Tribunal reviews, the 
following outline of the Victorian Distributors appeal to the Tribunal can 
demonstrate what typical review timelines mean for various parties. 
 

The AER published its Final Decision on Friday 29 October 2010.  Subsequently 
the Distributors (as well as other potential appellants) had three weeks, until 
Friday 19 November, to file their initial applications for leave and review by the 
Australian Competition Tribunal.  These initial applications must stipulate the 
specific matters they seek review on and the grounds for which a review should 
be granted.  However, the initial applications do not contain detailed outlines of 
the Distributors arguments. 
 

òIt is questionable to what extent receiving information from the 

Distributors would have helped us.  In reality we would not have had the 

resources to go through it all, so even if the Distributors had come to the 

table, we probably wouldnõt have had the resources to do much about it.  

Another information barrier was AERõs inability to provide us with 

information in relation to factual matters (such as whether or not the 

AER did annualise the Bloomberg data in relation to setting the debt risk 

premium)ó 

 (see footnote 3) 
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/ƘŀǊǘ н ¢ƛƳŜƭƛƴŜǎ ŦƻǊ ǘƘŜ ŀǇǇŜŀƭǎ ǇǊƻŎŜǎǎ ŀƴŘ /ƻƴǎǳƳŜǊ !Ŏǘƛƻƴκ/¦!/Ωǎ ΨƛƴǘŜǊǾŜƴǘƛƻƴ ǇǊƻƧŜŎǘΩ 



 56 

 
Consumer groups along with other third parties wishing to intervene had until 15 
December to file a notice with the Tribunal.103  This notice did not need to 
contain any information about the matters they wished to raise or the grounds 
for why they should be heard.  Any material filed with the Tribunal is made 
available to all other parties participating in the review process.   
 
The next step was then for the intervener/s to develop their applications for 
leave.  These applications outline the matters they wish to raise, their arguments 
and the legal grounds for why the applications should be heard. These 
applications for leave had to be filed on 24 January and, if no application is 
lodged, the intervener withdraws its notice.  The Tribunal heard the applications 
for leave to intervene, as well as the applications for leave to review, on 19 
February.  Any party granted leave then has the opportunity to have their case 
ƘŜŀǊŘ ōȅ ǘƘŜ ¢Ǌƛōǳƴŀƭ ŘǳǊƛƴƎ ǘƘŜ ǊŜǾƛŜǿ ǇǊƻŎŜǎǎΦ  ¢ƘŜ b9[ ǎǘƛǇǳƭŀǘŜǎ ŀ ΨǘŀǊƎŜǘ 
ǘƛƳŜƭƛƴŜΩ ŦƻǊ ǘƘŜ Tribunal, which is to make a decision within three months after 
applications have been granted leave.104  
 
That the regulatory periods for Victorian Distributors commence at the beginning 
of the calendar year instead of the financial year creates a challenge in itself for 
Victorian consumer organisations wanting to intervene in the merits review 
ǇǊƻŎŜǎǎΦ  ¢ƘŜ ǘƛƳƛƴƎ ƻŦ ǘƘŜ !9wΩǎ ǊŜƎǳƭŀǘƻǊȅ ŘŜŎƛǎƛƻƴ ƳŜŀƴǎ ǘƘŀǘ ŎƻƴǎǳƳŜǊ 
organisations have to develop their application for leave over a few weeks in late 
December and early January.  These timelines created a significant challenge for 
/ƻƴǎǳƳŜǊ !Ŏǘƛƻƴ ŀƴŘ /¦!/Ωǎ ƛƴǘŜǊǾŜƴǘƛƻƴ ŜŦŦƻǊǘǎΦ  {ŎƘŜŘǳƭŜŘ ǎǘŀŦŦ ƭŜŀǾŜ 
combined with external expertise (such as senior legal advice) being unavailable 
for a large proportion of this period hampered the development of their 
application for leave. 
 
4.4 Costs orders 

The Tribunal may order that a party to the review pay all or a part of another 
ǇŀǊǘȅΩǎ ǊŜǾƛŜǿ ŎƻǎǘǎΦ105  However, in order to require an intervener representing 

                                                        
103

 The timelines for applications to intervene were decided by the Tribunal in its directions 
hearing on 1 December 2010. 
104

 NEL 71Q stipulates that the Tribunal must use its best endeavours to make a determination in 
respect of the application for review within 3 months after the Tribunal grants leave.  However, if 
the Tribunal is unable to make a determination in respect of the application within the standard 
period, or that period as extended, the Tribunal must, by notice in writing, extend the standard 
period or that period by a specified period.  ¢ƘŜ ǘƛƳŜƭƛƴŜǎ ŦƻǊ ǘƘŜ ¢ǊƛōǳƴŀƭΩǎ ǊŜǾƛŜǿ ƻŦ ǘƘŜ 
Victorian Distributors appeals have been extended.  The hearing is now expected to take place in 
July 2011. 
105

 NEL 71X(2) 
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small/medium users to pay the costs of another party, the Tribunal must have 
due regard to:106  

¶ ¢ƘŜ Ŏƻǎǘ ƛƴŎǳǊǊŜŘ ōȅ ŀƴƻǘƘŜǊ ǇŀǊǘȅ ŀǎ ǊŜǎǳƭǘ ƻŦ ǘƘŜ ƛƴǘŜǊǾŜƴŜǊΩǎ ŎƻƴŘǳŎǘΤ 
or 

¶ ¢ƘŜ ǘƛƳŜ ǘƘŜ ¢Ǌƛōǳƴŀƭ ǎǇŜƴǘ ƻƴ ƘŜŀǊƛƴƎ ǘƘŜ ǊŜǾƛŜǿ ŘǳŜ ǘƻ ǘƘŜ ƛƴǘŜǊǾŜƴŜǊΩǎ 
conduct; or 

¶ The time another party spent on preparing their case due to the 
ƛƴǘŜǊǾŜƴŜǊΩǎ ŎƻƴŘǳŎǘΤ ƻǊ 

¶ The submissions and arguments made to the Tribunal by another 
party.107  

 
This means that a costs order can only be made against a consumer group where 
it has conducted its case without due regard to the costs that would have to be 
incurred by another party to the review as a result of their conduct, or without 
due regard to the time required by the Tribunal or another party to hear or 
prepare their case.  In light of legal advice received regarding difficulty in 
presenting a strong technical basis for intervention through the presentation of 
new material this risk is not small and would be sufficient to deter many 
community organisations and their Boards of Directors from proceeding.  

 
The risk of having a costs order imposed on them is a major concern for third 
party interveners.  A consumer group could potentially be rendered insolvent if it 
had a costs order imposed on them by the Tribunal.  Even if insolvency were not 
to eventuate, it is not clear that funders (often governments) would view the 
payment of legal costs for an unsuccessful intervention as consistent with the 

                                                        
106

 Small/medium user or consumer intervener means a user or consumer intervener consisting of 
an association or group of which (a) the members are only small to medium users or end users, 
or (b) an object or purpose is to promote the interests of small to medium users or end users. 
107

 NEL 71X(2) (a to c) 

òWe found the risk of a costs order produced a significant barrier and 

created an additional constraint under the short timelines. The 

Distributors are obviously acutely aware of this risk to consumer 

organisations seeking to intervene as we received letters from the 

Distributors shortly after the notice of intention to intervene was served 

that raised the potential costs to the organisations and requested us to 

immediately produce our information.  As all five Distributors appealed 

the AERõs decision, we could potentially face several costs orders against 

usó 

 (see footnote 3) 




